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A LAWYER'S FEE IS A 
WISE INVESTMENT 


F you write your own will to save the fee that a 

lawyer would charge for drawing it, you save a 

few dollars—and it may cost your family many 
times that fee. 


Your ‘‘home-made will’’ may be declared invalid 
by the court. Then your estate will be distributed 
in the way the intestate law provides, perhaps de- 
priving your wife of part of your property. 


Your ‘‘home-made will’’ may transfer your es- 
tate to your family in the most expensive way, ex- 
posing it to unnecessary taxes and administration 
costs. An attorney, on the other hand, can probably 
suggest a more economical method of transfer that 
may save hundreds of dollars for your family. 


Do not risk so much to save so little. If you have 
written your will, ask your attorney to read it. If 
you have not made a will, have him draw it now. 


The Hibernia 
National Bank 


IN NEW ORLEANS 


Member Federal Deposit Insurance 
Corporation 





This is the type of Trust Department advertising this 
bank is addressing to the public. 


























LOUISVILLE 


INSURANCE 


Som COMPANY 





CCURACY 


Being fairly accurate is not enough 

when it comes to insuring real estate titles. 
Louisville Title issues title insurance 
protection in Louisiana through Attorney- 
Agents and Approved Attorneys. Experienced 
and qualified Title Attorneys are invited 

to contact our Home Office about our 
unsurpassed service of accuracy and speed. 


LOUISVILLE TITLE 
Grawuanee 


HOME OFFICE * 223 S. FIFTH STREET * LOUISVILLE. KENTUCKY 
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COMPLETE 
BANKING SERVICE 


The Whitney offers outstanding facilities 
and wide background of experience in all 
phases of banking, including: 


® Checking and Savings Accounts 
© Commercial Loans 
® Mortgage Loans 
® Various Trust Services 
® Collections on Notes, Bonds, Coupons 
® Security Transactions 
© Safe Keeping of Valuables 
® Foreign Banking 


® Correspondent Bank Relationships 


® ESTATES AND SUCCESSIONS 


Long experience in handing funds of deceased 
depositors and succession accounts enables the 
Whitney to expedite transactions for the Attorney 
handling the legal affairs of the estate. 


WHITNEY 
NATIONAL BANK 


OF NEW ORLEANS 
Established 1883 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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BEFORE ALR 


When I had to confer, my bluff was 
soon called; 


’Twas cases I lacked and my logic 
was stalled. 














AFTER ALR 


My bluffing today is confined to 
draw poker 


With cases in point I am holding 
the joker. 





Lawyer Sawyer’s preliminary 
work in ALR gave him a pat 
hand when he negotiated. 


ALR’s TOTAL RESEARCH 
annotations alert him to all 
cases on both sides of the 
question. 


When you use ALR first, you'll 
know exactly how much your 
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client should get. You'll settle 
for no less. 


Ask today about low cost, lew 
terms for the new ALR unit. 


ALR 2d 
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i all the publica- 
tions designed to facilitate 
legal research, you will 


find nothing else quite like 


SHEPARD’S CITATIONS 


unique in concept and in 
~ scope, it serves its tens of 
+) thousands of users in ways 


4) no other publication can. 
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> President’s Page 


I have previously advised you that both the House of Delegates 
and the Board of Governors created Committees to study our present 
set up and to recommend changes in our By-Laws and our Constitution, 
if necessary, which would do away with areas of conflict between the 
authority and duties of the House on the one hand and the Board on 
the other. 


As I understand it, these two Committees met and exchanged views, 
and at the recent Monroe meeting the House Committee made its report 
recommending certain changes, which report was adopted by the House; 
but then the report so adopted was referred to the Committee on Draft 
which latter Committee has since come up with a report of course in 
substance approving the report adopted by the House but making a few 
changes. As I appreciate the situation there must be an adoption by 
the House of the report as modified by the Draft Committee before there 
ean be any final action on the Draft Committee’s recommendations as 
to revisions. In the meanwhile I take it that the action of the House in 
approving its Committees’ report is final, and it will in the very near 
future be circularized to the membership for approval or disapproval. 


The House of Delegates Committee in charge of arrangements for 
the Biloxi Convention in May has approved what the following purports 
only roughly to outline :— 


6:30 P.M.—Wednesday, May 20th. 
Buena Vista Hotel, President’s Reception. 


9:00 A.M.—Thursday, May 21st. 
Business session convention and House of Delegates. 


12:30 P.M.—Dutch Treat Lunch, at which will be heard the Honorable 
Sidney S. Alderman of Washington, D.C., our principal 
speaker. His subject will be “The French Language in 
English and American Law.” 

The Thursday afternoon sessions will be devoted to 
Sections. 


7:30 P.M.—The Banquet. 


The business sessions on Friday will be devoted to Section and 
Committee programs. At noon will be the Chief Justice’s reception 
honoring the Junior Bar, and at 12:40 P.M., the Junior Bar Luncheon. 
The Dinner Dance will be held at 8:00 P.M., Friday evening. 
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On Saturday morning at 9:30 the convention and the House of 
Delegates will be called to order. There will be various awards and 
reports and at 11:00 A.M. the introduction and induction of the new 
officers. The House of Delegates will reconvene at 11:15 A.M., complete 
its business and then adjourn. There will then be a buffet seafood 
luncheon. 


It is reported to me that we already have a registration of more than 
four hundred which is a convention record. 


By its resolution dated November 29th, 1958, the Board of Governors 
memoralized the Louisiana Supreme Court to appoint a Committee to 
prepare Canons of Judicial Ethics for the adoption by the Court. The 
Court promptly appointed such a Committee, which has made substantial 
progress toward carrying out its mandate. 


The Public Relations Handbook has very recently been distributed 
to the membership. 


The Supreme Court has appointed a Committee to revise the rules 
and regulations as to Bar Admissions and that Committee has been actively 
functioning and is expected soon to submit recommendations to the Court, 
which will include reinstatement of bar examinations and a tightening 
of requirements. 


A special committee on insurance, headed by Wm. E. Skye, has worked 
out what is believed to be a very fine group major medical program, 
which will soon be submitted to the membership. 


Elsewhere in this issue of the Journal will be found report of the 
Economic Survey Committee, headed by Richard B. Montgomery Jr., 
which will certainly be studied with great interest by our members. 


The Midwinter Meeting at Monroe was a great success. There was 
a full program of section and committee meetings and the entertainment 
furnished by the local bar was outstanding. I hope I may be pardoned 
for a personal word in regard to this meeting. Because of illness I could 
not attend, and as a result Fred Blanche had to undertake my duties. 
My information is that he did a splendid job, for which I am duly grate- 
ful to him. 


In conelusion, I wish to say that I look forward to seeing a large 
representation of our membership at Biloxi at the convention beginning 


May 20th. 
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Economic Survey of the Legal Profession 


in Louisiana 
Part | 


Income Status of Full-Time Practitioners 
in Louisiana in 1957 
by William D. Ross, Dean, College of Commerce 
Louisiana State University 


(Note: This is the first installment of the comprehensive 
Economic Survey of the Legal Profession in Louisiana being 
conducted under the Committee on Economic Survey of the Legal 
Profession of the Louisiana State Bar Association, Richard B. 
Montgomery, Chairman. The information contained in this report 
is believed to be that which will be of greatest initial interest 
to the members of the Louisiana State Bar Association who are 
active practitioners, although it is not expected to be the most 
valuable and useful portion of the Survey. Recommendations for 
improvement in the Louisiana Bar and its public esteem are ez- 
pected to result from the Survey.) 


It is first necessary to define the term “full-time practitioner” as it is 
used in this Survey. The full-time practitioners are those members of 
the Louisiana Bar who consider themselves to be actively engaged in the 
practice of law on a full-time basis, even though they may have other 
sources of income and other income producing activities to which they 
devote a minor portion of their time. This group constitutes the core of 
the Bar in Louisiana, as in every other state; it excludes those lawyers 
who regard themselves as part-time practitioners, those members of the 
Bar who are judges or hold other salaried public positions, those mem- 
bers of the Bar who are salaried associates, and those other members of 
the Bar including corporate salaried employes and those engaged full-time 
in other business pursuits, who are not engaged in the practice of law. 











In 1958 there were 3,552 mem- 
bers of the Louisiana State Bar As- 
sociation residing in the State of 
Louisiana; another 262 resided out- 
side Louisiana; making a total of 
3,814 members. Of this total, it is 
estimated that approximately 66 
per cent or 2,517 were full-time 
practitioners; it is the income 
status of this group that.is analyzed 
below. Another 8 per cent or 305 
members were engaged in the prac- 
tice of law on a part-time basis. 
The remaining 26 per cent or 992 


members were not actively engaged 
in the practice of law in 1958. Be- 
cause this State has an integrated 
Bar, the number of members in this 
eategory is, undoubtedly, larger 
than in many other states. 


Distribution by Community Size 


One of the most significant fac- 
tors affecting the income status of 
a lawyer is the size of the com- 
munity in which he lives and prac- 
tices. Of the 3,552 members of the 
Louisiana Bar Association living in 
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Louisiana in 1958, 219 or 6 per cent 
lived in communities with popula- 
tions of 2,000 or less; 392 or 11 per 
cent lived in towns having popula- 
tions of 2,001-10,000 people; 619 
or 18 per cent lived in cities of 
10,001-50,000 people; 719 or 20 per 
eent lived in cities having popula- 
tions of 50,001 - 200,000 (Baton 
Rouge and Shreveport) ; and 1,603 
or 45 per cent of the members of 
the State Bar living in Louisiana 


lived in the city of New Orleans 
(See Chart 1). If it is assumed that 
66 per cent of those members of the 
Bar in each community-size group 
were full-time practitioners, then 
the number of full-time practition- 
ers in each group in 1958 was as 
follows: 2,000 or less, 145; 2,001- 
10,000, 259; 10,001-50,000, 408 ; 50,- 
001-200,000, 475; and New Orleans, 
1,058. It is suspected that the ratio 
of full-time practitioners in the lat- 


CHART 1 
Distribution of Louisiana Bar Association Membership 
by Community Size 
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TABLE 1 
FULL-TIME PRACTITIONERS 


Distribution by Form of Organization of Practice in Each Community Size 
1958 








Form of Organization of Practice 














Community Size 
Sole All Full-Time 
Practitioner Group Partnership Practitioners 

(Per Cent) 

0—2,000 71 29 100 
2,001—10,000 63 4 33 100 
10,001—50,000 38 10 52 100 
50,001—200,000 36 12 52 100 
New Orleans 21 45 34 100 
State Total 37 20 43 100 








Note: Percentages do not always total exactly 100 because of rounding. 


ter two community-size categories 
is somewhat smaller than the 66 
per cent average for the entire 
State and that the ratio may be 
somewhat greater in the smaller 
community-size categories, but Sur- 
vey data do not permit more ac- 
curate estimates. 


Distribution by Form of 
Organization of Practice 


A second factor which is impor- 
tant in determining the income sta- 
tus of a lawyer is the organization 
of his practice; that is, whether 
he is a sole practitioner, a member 
of a group, or a member of a part- 
nership. The distribution of all 
full-time practitioners in Louisiana 
in 1958 by form of organization of 
practice was as follows: sole prac- 
titioners, 37 per cent; those prac- 
ticing as a member of a group, 20 
per cent; and members of partner- 
ships, 43 per cent. Full-time prac- 
titioners in communities of under 
2,000 people were split 71 per cent 
and 29 per cent, respectively, be- 
tween sole practitioners and mem- 
bers of partnerships; there were no 


group practitioners. The distribu- 
tion in towns of 2,001-10,000 popu- 
lation was sole practitioners, 63 
per cent; group practitioners, 4 
per cent; and members of partner- 
ships, 33 per cent. In the 10,001- 
50,000 group the distribution was 
38 per cent, 10 per cent, and 52 per 
eent; in the 50,001-200,000 group, 
36 per cent, 12 per cent, and 52 per 
cent; and in New Orleans, 21 per 
cent, 45 per cent, and 34 per cent, 
respectively. The shift from a pre- 
ponderance of sole practitioners in 
the smaller communities to a pref- 
erence for partnership practice in 
the larger cities is quite marked 
and, of course, strongly influenced 
by the community-size factor. Only 
in New Orleans is there a signific- 
ant preference for group practice. 
(See Table 1.) 


Income Status of Full-Time 
Practitioners 


Data assembled on a national 
basis in recent years have usually 
shown the incomes of lawyers in 
Louisiana to be substantially above 
those of their colleagues in most 
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of the Southern States and in many 
non-Southern States. The most re- 
cent data supplied by the Depart- 
ment of Commerce in the Survey 
of Current Business are for the 
year 1954.1 These figures show 


1Maurice Liebenberg, “Income of Law- 
yers in the Post-War Period,’ Survey of 
Current Business, Vol. 36, No. 12, p. 26 
(1956). 


Louisiana ranked sixth among 
thirty-one selected states in mean 
net income of all lawyers from al! 
sources, with an average income of 
$11,651. Louisiana is ranked elev- 
enth in terms of median net in- 
come, with a figure of $7,958; the 
latter is the middle income figure 
for Louisiana, with half of the 
State’s lawyers falling above this 


CHART 2 
FULL-TIME PRACTITIONERS 
Mean Net Income from All Sources and from Practice Only 
by Form of Organization or Practice in Louisiana 
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fieure and half below. As _ indi- 
cated above, these figures are for 
both practitioners and salaried at- 
torneys and cover income from 
other sources as well as income 
from practice. 

Data comparable with the above 
figures will be available from the 
Louisiana Survey at a later date. 
The data presented below in this 
first installment of the results of 
the Survey are for full-time prac- 
titioners only and are not com- 
parable, but they would certainly 
seem to confirm the relatively fav- 
orable income status of Louisiana 
lawyers. 

The average net income from all 
sources of all full-time practitioners 


in Louisiana in 1957 was $17,886. 
The median net income from all 
sources for 1957 was $13,000. Al- 
though the mean and median fig- 
ures for all lawyers, both independ- 
ent practitioners and salaried lawy- 
ers, for 1957 will be lower than 
these figures, a substantial im- 
provement over the 1954 figures re- 
ferred to above is evident. (See 
Chart 2.) 

The average net incomes from 
all sources of full-time practition- 
ers, by form of organization of 
practice, are also quite interesting. 
The average for sole practitioners 
for 1957 was $15,500; for group 
practitioners, $13,236; and for part- 
ners, $21,700. (See Table 2.) 


TABLE 2 
FULL-TIME PRACTITIONERS 


Mean and Median Net Income from All Sources and from Practice Only— 
by Community Size and Form of Organization of Practice 


1957 








Community Size 


Net Income 


Net Income 














and from All Sources from Practice Only 
Form of Organization Mean Median Mean Median 
(Dollars) 

0 — 2,000 

Sole Practitioner 10,375 8,000 5,875 6,000 

Group 

Partnership 9,667 10,000 8,333 8,000 

All Full-Time 10,181 8,000 6,546 7,000 
2,001 — 10,000 

Sole Practitioner 15,290 11,000 10,738 8,000 

Group 10,333 12,000 8,667 10,000 

Partnership 15,273 14,000 13,400 10,000 

All Full-Time 15,214 12,000 11,333 9,500 
10,001 — 50,000 

Sole Practitioner 13,171 11,000 12,000 9,000 

Group : ; 17,500 9,1 10,500 

Partnership 20,196 17,000 17,137 16,000 

All Full-Time 17,479 ,000 4,30 13,000 
50,001 — 200,000 

Sole Practitioner 18,806 13,500 13,154 10,000 

Group 10,300 9,500 9,750 10,000 

Partnership 21,111 14,500 16,546 12,000 

All Full-Time 19,200 13,500 14,623 11,000 
New Orleans 

Sole Practitioner 15,154 11,500 10,000 7,000 

Group 13,471 10,000 11,365 ,000 

Partnership 27,382 20,500 21,109 18,500 

All Full-Time 19,161 13,000 14,358 10, 
State Total 

Sole Practitioner 15,500 11,000 11,299 8,000 

Group 13,236 11,000 10,795 ,000 

Partnership 21,700 15,000 17,375 13,000 

13,000 4 10,000 


All Full-Time 














Of even greater significance to 
you as practicing attorneys and 
members of the Louisiana Bar As- 
sociation are the figures on income 
from practice only. In 1957 the 
mean or average net income from 
practice of all full-time practition- 
ers in Louisiana was $13,734, with 
a median of $10,000. The mean nets, 
by form of organization of practice 
for the entire State, were as fol- 
lows: sole practitioners, $11,299; 
group practitioners, $10,795; and 
partners, $17,375 (Table 2). The 
usually expected relationships be- 
tween size of income and form of 
organization of practice, with the 
lower incomes generally from solo 
and group practice and the higher 
incomes from practice in a_ part- 
nership, appear rather consistent- 
ly throughout the more detailed 
data of this Survey.’ 


In New Orleans 


The average income of all full- 
time practitioners from all sources 
in New Orleans in 1957 was $19,161. 
(See Chart 3.) The averages by 
form of organization of practice 
were as follows: sole practitioners, 
$15,154; group practitioners, $13,- 
471; and partners, $27,382. The 
median incomes were $13,000 for all 
full-time practitioners, $11,500, 
$10,000, and $20,500, respectively, 
for sole, group, and partnership 
practitioners. 

The average net income from the 
practice of law only of all full- 
time practitioners in New Orleans 


*Tables 3 and 4 show the distribution 
of all practitioners by form of organiza- 
tion of practice within income size brack- 
ets. These data reveal quite consistently 
this expected relationship between income 
size and form of organization, with a 
preponderance of practitioners in the 
upper income groups practicing as part- 
ners. 
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in 1957 was $14,358. The median 
income for all full-time practition- 
ers was $10,000. The mean or aver- 
age incomes from practice for New 
Orleans, by form of organization 
of practice, were as follows: $10.- 
000 for the sole practitioner, $11.- 
365 for the group practitioner, and 
$21,109 for those attorneys prac- 
ticing in partnerships. The related 
median incomes from practice were 
$7,000, $8,000, and $18,500, respec- 
tively. 

Data showing the distribution 
of net incomes from all sourees and 
net incomes from practice within 
income size brackets, by form of 
organization of practice, point out 
quite clearly the uniquely high 
ratio of lawyers in New Orleans 
who practice in groups (Tables 3 
and 4.). Equally marked, however, 
is the fact that the high ratios 
of group practitioners appear in 
the lower income groups, 0-$4,999, 
$5,000-$9,999, $10,000-$14,999, and 
$15,000-$19,999. Fifty per cent or 
more of the practitioners in each of 
the income brackets above $25,000 
practice as members of partner- 
ships. 

Other available data show the 
distribution of net incomes from all 
sources and the distribution of net 
incomes from practice within each 
form of organization of practice 
for each community size, by income 
size brackets. (See Tables 5 and 6.) 
These tables show that New Or- 
leans has a relatively large propor- 
tion of full-time practitioners in the 
upper income brackets. Thirty-two 
per cent of all full-time practition- 
ers in New Orleans had net incomes 
from all sources of $20,000 or more 
in 1957; 22 per cent had net in- 
comes from practice only of $20,000 
or more (See Chart 4.) 





Community Size 












0 = 2,000 


2,001 - 10,000 


10,001 = 50,000 


50,001 = 200,000 


Community Size 


New Orleans 


State Total 


CHART 3 
FULL-TIME PRACTITIONERS 

Mean Net Income from All Sources and from Practice Only 
by Community Size in Louisiana 

1957 
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In Shreveport and Baton Rouge 


The average income from all 
sources of full-time practitioners 
in Shreveport and Baton Rouge in 
1957 was $19,200, $39 more than the 
average for New Orleans. The mean 
nets from all sources, by form of 





Mean Net Income 


V///A ¥rom h11 Sources 
REE From Practice Only 


organization of practice, were $18,- 
806 for the sole practitioner, $10,- 
300 for the group practitioner, and 
$21,111 for the member of a part- 
nership. The average for sole prac- 
titioners was $3,652 more in this 
case than in New Orleans; on the 
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other hand, the averages for group 
practitioners and partners were 
substantially less than those for 
New Orleans. The median figures 
for Shreveport and Baton Rouge 
were $13,500 for all full-time prac- 
titioners, $13,500, $9,500, and $14,- 
500, respectively, for sole, group, 
and partnership practitioners. (See 
Table 2 and Charts 2 and 3.) 

The corresponding figures on net 
income from practice only are in- 
teresting. The average income from 
practice of all full-time practition- 
ers was $14,623, $265 greater than 
the same figure for New Orleans. 
As in the case of net income from 
all sources, the group and _ part- 
nership averages, $9,750 and $16,- 
546, were substantially lower than 
the figures for New Orleans; but 
the average for sole practitioners, 
$13,154, was more than $3,000 
greater in Shreveport and Baton 
Rouge. The median figures for this 
community size group were $11,000 
for all full-time practitioners, $10,- 
000 for sole practitioners, $10,000 
for group practitioners, and $12,- 
000 for members of partnerships. 

Data showing the distribution of 
full-time practitioners, by form of 
organization of practice and income 
size group, reveal low ratios of 
group practitioners in these two 
cities, relatively higher ratios of 
sole practitioners than in New Or- 
leans, and a more even distribution 
of sole practitioners and partners 
falling into the upper income brac- 
kets. Somewhat suprisingly, these 
data show a higher ratio of full- 
time practitioners in the upper in- 
come brackets in Shreveport and 
Baton Rouge than in New Orleans. 
Thirty-five per cent of the full- 
time practitioners in Shreveport 
and Baton Rouge had 1957 net in- 
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comes from all sources of $20,000 
or more, as compared with 32 per 
cent in New Orleans. Twenty- 
three per cent had net incomes 
from practice only of $20,000 or 
more, aS compared with 22 per 
cent in New Orleans. (See Tables 
3-6 and Chart 4.) 


In Cities of 10,001-50,000 
Population 


The average net income from all 
sources of full-time practitioners in 
cities of 10,001-50,000 people was 
$17,479 in 1957. The same figure 
for sole practitioners was $13,171; 
for group practitioners, $16,500; 
and for members of partnerships, 
$20,196. The latter figure for part- 
ners was $915 less than the com- 
parable figure for Shreveport and 
Baton Rouge; the average for sole 
practitioners was, however, more 
than $5,000 less; and the average 
for group practitioners was $6,200 
higher. The median figures for this 
community size were $15,000, $11,- 
000, $17,500, and $17,000, respec- 
tively. 

The net income from practice 
figures, which are more significant 
for the purposes of this study, re- 
veal a slightly different relation- 
ship to the figures for Shreveport 
and Baton Rouge. The average net 
income from practice for all full- 
time practitioners in this commun- 
ity size group was $14,307, only 
$316 below the same figure for 
Shreveport and Baton Rouge. The 
mean net income from practice of 
members of partnerships in this 
case was $17,137, $591 greater than 
the average for Shreveport and Ba- 
ton Rouge. Average incomes from 
practice for sole practitioners and 
group practitioners were $12,000 
and $9,100, respectively. These fig- 
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Distribution of Net Incomes from All Sources 


TABLE 3 
FULL-TIME PRACTITIONERS 


by Community Size and Form of Organization of Practice Within Each Income Size Bracket 











Community Size and 
Form of Organization 


0 — 2,000 

Sole Practitioner 

Group 

Partnership 

All Full-Time 
2,001 — 10,000 

Sole Practitioner 

Group 

Partnership 

All Full-Time 
10,001 — 50,000 

Sole Practitioner 

Group 

Partnership 

All Full-Time 
50,001 — 200,000 

Sole Practitioner 

Group 

Partnership 

All Fuil-Time 
New Orleans 

Sole Practitioner 

Group 

Partnership 

All Full-Time 
State Total 

Sole Practitioner 

Group 

Partnership 

All Full-Time 





1957 
Income Size Bracket 
$0-4.999 $5-9.999 $10-14.999 $15-19.999 $20-24.999 $25-29.999 $30-39.999 $40-49.999 $50-74.999 $75-99.999 
(Per Cent) 
50 83 33 100 
50 17 67 
100 100 100 100 
33 89 48 45 60 15 100 
33 4 9 
33 11 48 45 40 25 100 100 
100 100 100 100 100 100 100 100 
67 64 36 29 25 33 14 20 
16 7 8 17 22 
16 29 56 71 58 45 86 80 100 
100 100 100 100 100 100 100 100 100 
25 48 24 yf 50 63 37 50 50 
50 9 12 8 13 25 
25 43 64 75 37 37 63 25 100 50 
100 100 100 100 100 100 100 100 100 100 
14 36 20 14 22 12 12 20 14 
57 46 51 57 11 25 38 20 33 
29 18 29 29 67 63 50 60 86 67 
100 100 100 100 100 100 100 100 100 100 
36 54 30 25 35 41 23 29 8 30 
36 20 22 20 12 14 12 14 20 
28 26 48 55 53 45 65 57 92 50 
100 100 100 100 100 100 100 100 100 100 








Note: Percentages do not always total exactly 100 because of rounding. 








ures are only slightly lower than 
the comparable figures for the larg- 
er community size group. The 
large difference between the aver- 
age net income from all sources and 
the average net income from prac- 
tice for group practitioners in this 
community size group suggests that 
an unusually large number of 


group practitioners in these cities 
have signifiéant outside incomes in 
addition to their income from prac- 
tice. (See Table 2 and Charts 2 
and 3.) 

Several aspects of the data which 
show the distribution of practition- 
ers by form of organization of prac- 
tice and by income brackets for 


CHART 4 
FULL-TIME PRACTITIONERS 
Percentage of Net Incomes from Practice Only 
Falling Below $5,000 and Percentage Falling Above $20,000 
by Community Size 


1957 


Community Size Below $5,000 


$20,000 and Above 
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this community size group stand 
out. First, much higher ratios of 
the lawyers in the lower income 
brackets were sole practitioners; 
67 per cent of those in the 0-$4,999 
bracket and 64 per cent of those in 
the $5,000-$9,999 bracket of net in- 
come from all sources were sole 
practitioners. Partnership practi- 
tioners predominated in all higher 
income brackets. The sole practice 
percentages were 58 and 61 per 
cent, respectively, in the first two 
brackets of net income from prac- 
tice only, but the pattern was the 
same. 

Data showing the distribution of 
practitioners by income size reveal 
that a surprising 37 per cent of the 
lawyers in this community size 
group had net incomes from all 
sources of more than $20,000 in 
1957. A substantially larger share 
of these were in the $20,000-$24,- 
999 and the $25,000-$29,999 brack- 
ets than in New Orleans and in 
Shreveport and Baton Rouge. <Ac- 
cordingly, smaller proportions of 
the lawyers in these cities were in 
the higher brackets; also the high- 
est incomes in this community size 
were in the $50,000-$74,999 bracket 
rather than the $75,000-$99,999 
bracket, as was the case in New 
Orleans and in Shreveport and 
saton Rouge. Nevertheless, these 
data would seem to indicate a 
unique feature in the income dis- 
tribution pattern among full-time 
practitioners in Louisiana. 

Only 21 per cent of the lawyers 
in this community size had net in- 
comes from all sources falling in 
the first two ineome brackets, 0- 
$4,999 and $5,000-$9,999; as com- 
pared to 27 per cent in Shreveport 
and Baton Rouge and 29 per cent 
in New Orleans. 


A similar pattern appears in data 
showing incomes from _ practice 
only. Twenty-one per cent of the 
incomes from practice in this com- 
munity size were $20,000 or larger ; 
this compares favorably with a 23 
per cent ratio for Shreveport and 
Baton Rouge and a 22 per cent 
ratio for New Orleans. The high 
bracket in this case was $40,000- 
$49,999, compared with $50,000- 
$74,999 for Shreveport and Baton 
Rouge and $75,000-$99,999 for New 
Orleans. On the other hand, only 
35 per cent of the lawyers in these 
cities had net incomes from prac- 
tice of less than $10,000, compared 
with 42 per cent in Shreveport and 
Baton Rouge and 47 per cent in 
New Orleans. (See Tables 3-6 and 
Chart 4.) 


Good Opportunity For 
Young Lawyer 


This analysis would seem to sug- 
gest that Louisiana cities in the 
10,001-50,000 population size group 
eurrently offer an unusually good 
opportunity to the young lawyer 
seeking a location for practice. His 
chances of a very high income are 
somewhat smaller, but his chances 
of landing in the $10,000 to $30,- 
000 range would appear to be sub- 
stantially greater in this commun- 
ity size than in the larger or smal- 
ler cities and towns of the State. 


In the 2,001-10,000 Community 
Size Group 


The average net income from all 
sources of full-time practitioners 
in towns in the 2,001-10,000 popula- 
tion group was $15,214 in 1957. The 
mean net incomes from all sources, 
by form of organization of prac- 
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tice, were $15,290 for sole practi- 
tioners, $10,333 for group practi- 
tioners, and $15,273 for partners. 
These figures are $5,000 to $6,000 
below the comparable figures for 
partners and group practitioners in 
the next larger community size 
group, but the average for sole 
practitioners is more than $2,000 
larger. The median figures for 
this community size were $12,000 
for all full-time practitioners, $11,- 


000 for sole practitioners, $12,000 
for group practitioners, and $14,- 
000 for partners. 

The average net incomes from 
practice only were, as follows: $11,- 
333, $10,738, $8,667, and $13,400, 
respectively, for all full-time prac- 
titioners, sole practitioners, group 
practitioners, and partnership prac- 
titioners. These figures are uni- 
formly below the comparable fig- 
ures for the next community size. 


CHART 5 
Distribution of Full-Time Practitioners 
In Louisiana by Years of Practice 
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as would be expected. The compar- 
atively higher average income from 
all sources for sole practitioners 
indicates that it is the sole practi- 
tioners in these smaller towns who 
frequently have substantial out- 
side incomes. The median net in- 
comes from practice were $9,500, 
$8,000, $10,000, and $10,000, re- 
spectively. (See Table 2 and Charts 
2 and 3.) 

Twenty-two per cent of the prac- 
titioners in this community size 
had net incomes from all sources of 
more than $20,000, compared with 
37 per cent for the next larger 
size group. The percentage, 21 per 
cent, in the two lower brackets, 
0-$4,999 and $5,000-$9,999, was the 
same. The comparison of data on 
income from practice only is still 
less favorable. Fifteen per cent of 
the incomes from practice were 
above $20,000, compared with 21 
per cent for the next community 
size group; and 50 per cent of the 
incomes were in the first two in- 
come brackets (under $10,000), 
compared with 35 per cent. (See 
Tables 3-6 and Chart 4.) 


In Communities of 2,000 or Less 


The 1957 average net income 
from all sources of all full-time 
practitioners in communities of 2.- 
000 or less people was $10,181. 
There were no group practitioners 
in these communities; the average 
net for sole practitioners was $10,- 
375 and for partners was $9,667. 
Both figures are substantially be- 
low their counterparts for the next 
larger community size, as would be 
expected. The median net incomes 
from all sources were $8,000 for all 
full-time practitioners, $8,000 for 
sole practitioners, and $10,000 for 
partnership practitioners. 
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The average net incomes from 
practice only were $6,546 for all 
full-time practitioners, $5,875 for 
sole practitioners, and $8,333 for 
partners. The median figures were 
$7,000, $6,000 and $8,000, respec- 
tively. These figures are all signifi- 
cantly below the comparable fig- 
ures for the 2,001-10,000 community 
size group. (See Table 2 and Charts 
2 and 3.) 

As the average and median in- 
come figures would suggest, the 
majority of the lawyers in the smal- 
ler communities were in the lower 
income brackets. Seventeen per 
cent of the incomes from all sources 
were in the 0-$4,999 bracket, com- 
pared with 6 percent for the State 
as a whole. Fifty per cent were in 
the $5,000-$9,999 bracket, compared 
with 21 per cent for the State as a 
whole. Another 25 per cent were in 
the $10,000-$14,999 bracket, with 
only 8 per cent above $15,000 
(Table 5). 

Twenty-seven per cent and 55 
per cent of net incomes from prac- 
tice only were in the first two in- 
come brackets; the same figures for 
the State as a whole were 12 per 
cent and 32 per cent. The remain- 
ing 18 per cent of the lawyers in 
this community size were in the 
$10,000-$14,999 bracket, with no net 
incomes from practice above $15,- 
000 (Table 6). (See Tables 3-6 and 
Chart 4.) 


Income Status of All Full-Time 
Practitioners by Years of 
Practice 


As of 1958 the majority of Loui- 
siana’s lawyers had been practicing 
less than 15 years. Ten per cent 
had been practicing four years or 
less. Thirty-one per cent had been 
practicing 5-9 years, and another 
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TABLE 5 
FULL-TIME PRACTITIONERS 
Distribution of Net Incomes from All Sources 
by Income Size Bracket Within Each Community Size for Each Form of Organization of Practice 





























1957 
Community Size and Income Size Bracket 
Form of Organization $0-4.999 $5-9.999  $10-14.999  $15-19.999  $20-24.999  $25-29.999  $30-39.999  $40-49.999  $50-74.999  $75-99.999 ~ Total 
(Per Cent) 
0 — 2,000 
Sole Practitioner 13 62 12 12 100 
Group 
Partnership 25 25 50 100 
All Full-Time 17 50 25 8 100 
2,001 — 10,000 
Sole Practitioner 3 26 32 16 10 10 3 100 
Group 33 33 33 100 
Partnership 4 4 46 23 9 4 9 100 
All Full-Time 5 16 37 20 9 7 a 2 100 
10,001 — 50,000 
Sole Practitioner 12 26 26 12 9 9 3 3 100 
Group 12 12 25 25 25 100 
Partnership 2 8 27 19 14 8 12 8 2 100 
All Full-Time 6 15 27 15 13 10 8 5 i 100 
50,001 — 200,000 
Sole Practitioner 3 31 17 6 11 14 9 6 3 100 
Group 20 20 30 10 10 10 100 
Partnership 2 18 29 17 6 6 9 2 9 2 100 
All Full-Time 4 23 25 12 8 8 8 4 5 2 100 
New Orleans 
Sole Practitioner 4+ 39 27 7 7 4 4 a 4 100 
Group 8 25 35 16 2 4 6 2 2 100 
Partnership 4 10 21 9 13 11 9 6 13 4 100 
All Full-Time 6 23 28 11 8 6 6 7 6 2 100 
State Total 
Sole Practitioner 6 32 25 10 9 9 5 2 1 1 100 
Group 11 22 33 14 6 6 4 3 1 100 
Partnership 3 12 29 16 10 7 10 5 7 2 100 
All Full-Time 6 21 28 13 9 8 7 4 3 2 100 
‘ Ai Note: Percentages do not always total exactly 100 because of rounding. or 
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19 per cent had been practicing 10- 
14 years. (See Chart 5.) These fig- 
ures reflect the great increase in 
the number of new practitioners 
which oceurred in the years im- 
mediately following World War II. 
However, the figures also reveal 
a sharp tapering off in the num- 
ber of new practitioners during the 
past four years, and the income 
data presented in this report sug- 
gest that Louisiana does not ecur- 
rectly have an oversupply of full- 
time practitioners. 

As would be expected, there is a 
direct correlation between years of 
practice and size of income among 
Louisiana lawyers up to the normal 
age of retirement. Average 1957 
net incomes from all sources ranged 
from $6,919 for 0-4 years of prac- 
tice up to $36,667 for lawyers with 
40-44 years of experience; the av- 
erage for practitioners with over 


45 years of service dropped to $13,- 
429. The corresponding median fig- 
ures ranged from $6,000 to $50,000, 
with a 45+ years of practice fig- 
ure of $12,000. (See Table 7.) The 
highest individual incomes were re- 
ceived by attorneys with 20 to 35 
years of experience. (See Table 8.) 

The average net incomes from 
practice only, which again are per- 
haps more meaningful for the pro- 
fession, follow a similar but not 
identical pattern. The range in this 
ease is from $6,615 for 0-4 years of 
experience to a high of $22,000 for 
the 35-39 years of experience 
eroup. The average income from 
practice of the 40-44 year group 
was $18,357 in 1957, and the mean 
income from practice of the vet- 
erans of more than 45 years of prac- 
tice dropped to $7,857. The related 
median figures ranged from $6,000 
for the 0-4 years of practice group 





TABLE 7 
FULL-TIME PRACTITIONERS 


Mean and Median Net Income from All Sources and from Practice Only— 
by Years of Practice 























1957 

Years of Net Income Net Income 
Practice from All Sources from Practice Only 

Mean Median Mean Median 

(Dollars) 

0—4 6,919 6,000 6,615 6,000 
5—9 14,153 12,000 11,634 10,000 
10 — 14 17,205 16,000 14,238 14,000 
15 — 19 20,294 14,000 14,000 11,500 
20 — 24 22,104 15,000 15,301 11,000 
25 — 29 25,697 20,000 19,057 13,000 
30 — 34 28,632 25,000 20,476 16,000 
35 — 39 26,833 26,500 22,000 23,000 
40 — 44 36,667 50,000 18,357 11,000 
45 Plus 13,429 12,000 7,857 8,000 
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up to a high of $23,000 for the 
35-39 year men, but there was con- 
siderable discontinuity in the up- 
ward trend. The median net in- 
comes of the 40-44 and the 45+ 
groups were $11,000 and $8,000, 
respectively (Table 7). 


Data showing the distribution of 
incomes of full-time practitioners 
within years of service categories 
clearly reveal that the majority 
of the incomes falling in the $20,- 
000 and above brackets were re- 
ceived by lawyers with 10 to 40 
years of experience. (See Tables 
9-11.) Full-time practitioners in 
Louisiana in all categories appear 
to be doing very well for them- 
selves in most instances, but few 
relatively new and few very old 
practitioners are found in the high 
income brackets. It would be both 
surprising and abnormal if the lat- 
ter were not the case. 


* * * 


(Note: Data presented above 
are based upon questionnaires 
returned by 19.4 per cent of 
the members of the Bar As- 
sociation in Louisiana, includ- 
ing an estimated 19.2 per cent 
of the full-time practitioners 
in the State. This is a quite 
adequate sample for the pur- 
poses of a study of this type, 
and statistical analysis indi- 
cates that the sample is rep- 
resentative and entirely reli- 
able for the State as a whole. 
There are no gaps in the more 
detailed data; however, because 
of the relatively small size of 
the samples on which some 
detailed data are based, samp- 
ling errors may in some in- 
stances distort the results. In 
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particular, income data are not 
to be interpreted as accurate 
to the last dollar.) 
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FULL-TIME PRACTITIONERS 


Distribution of Net Incomes from All Sources 
by Years of Practice Within Each Income Size Bracket 


























Years of Income Size Bracket 

Practice $0-4.999 $5-9.999 $10-14.999 $15-19.999 $20-24.999 $25-29.999 $30-39.999 $40-49.999 $50-74.999 $75-99.999 
(Per Cent 

o—4 50 21 5 2 3 7 

5—9 19 38 aa 36 27 21 19 36 

10 — 14 10 15 18 26 33 31 23 8 

15— 19 5 5 2 9 re 15 

20 — 24 5 6 15 14 15 14 15 21 8 33 

25 — 29 10 5 6 8 9 14 12 21 15 33 

30 — 34 5 4 2 4 10 19 8 33 

35 — 39 aT 4 3 12 14 8 

40 — 44 1 3 38 

45 Plus 1 3 4 3 

Total 100 100 100 100 100 100 100 100 100 100 

Note: Percentages do not always total exactly 100 because of rounding. 
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Report of the Monroe Meeting 


The Eighth Louisiana Conference of Local Bar Associations met in 


Monroe January 23 and 24, 1959. 


Participating in the opening session were Fred A. Blanche, Baton 
Rouge, vice president of the Louisiana State Bar Association, who presided 
at the Conference; Jack Howard, Mayor of Monroe; Kent Breard, presi- 
dent of the Monroe Bar Association; James J. Davidson, Lafayette, past 
president of the Louisiana State Bar Association. 


A joint session of the Admiralty 
Committee, the Mineral Law Sec- 
tion and the Continuing Profes- 
sional Education Committee of the 
LSBA, was held on the morning of 
the 23rd. 

Speakers at the joint session 
were Robert Eikel, Houston, Texas 
Bar, who spoke on “Fundamental 
of Legal Procedures .in Maritime 
Personal Injury Litigation,” and 
Ashton J. Mouton, Lafayette, Loui- 
siana Commissioner of Conserva- 
tion, who spoke on “The Conserva- 
tion Law and Its Administration.” 

John T. Guyton, chairman of the 
Mineral Law Section, and Richard 
Anderson, Chairman of the Ad- 
miralty Committee, presided at the 
session. 

Don Hyndman, Chicago, direc- 
tor of public relations for the 
American Bar Association, spoke at 
a Publie Relations Committee 
luncheon on the 28rd. His topic was 
“A Look at Bar Public Relations— 
1959.” Bascom D. Talley, Jr., Boga- 
lusa chairman of the committee, 
presided. 

The luncheon was followed by a 
report on the “Economic Survey of 
the Legal Profession in Louisiana” 
by William D. Ross, dean of the 
college of commerce, Louisiana 
State University, and Don Seiwell, 
New Orleans. 

Final session on the 23rd was a 
panel discussion on “Proposed Lim- 
itation of Appellate Review to 





Questions of Law in Our State 
Courts.” Moderator of the panel 
was Thomas C. Wicker, Jr., chair- 
man of the Junior Bar Section. 
Participating were Judge George 
W. Hardy, Jr., Court of Appeal, 
Second Cireuit; Alva Brumfield, 
Baton Rouge; Ralph N. Jackson, 
New Orleans, and Thomas W. Dav- 
enport, Monroe. 

Two section meetings were held 
on the 24th of January. 

At the Section of Local Bar Or- 
ganizations, Milton M. Harrison, 
dean of the school of law, Loui- 
siana State University, spoke on 
“Potentials of Local Bar Associa- 
tions.” Maurice J. Wilson, chair- 
man of the section, presided. 

A panel discussion on “Compari- 
sons of and Differences Between 
Federal and State Civil Jury 
Trials” was held at the Section on 
Insurance meeting. Cicero C. Ses- 
sions, chairman, presided. 

Participating were Judge John 
T. Hood, Lake Charles, 14th Judi- 
cial Distriet Court, moderator; 
Charles L. Mayer, and Whitfield 
Jack, both of Shreveport. 


Citations Presented 
Following the Section of Insur- 
ance, living past presidents of the 
Louisiana State Bar Association 
were presented with Citations of 
Appreciation. Those cited were: 
Charles F. Fletchinger, New Or- 
leans; Charles Cecil Bird, Jr., 
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PAST PRESIDENTS of the LSBA were presented with citations of appre- 
ciation at the Monroe meeting. From left to right are, Thomas Leigh, James 
J. Davidson, George Madison, LeDoux Provosty, Howard B. Gist, and Walter 
Suthon, Jr. 


Baton Rouge; Charles E. Dunbar, 
Jr., New Orleans; Robert E. Brum- 
by, Franklin; Monte M. Lemann, 
New Orleans; Charles Vernon Por- 
ter, Baton Rouge; Eugene Stanley, 
New Orleans. 

LeDoux R. Provosty, Alexandria ; 
Sumter D. Marks, Jr., New Or- 
leans; H. Payne Breazeale, Baton 
Rouge; Howard B. Gist, Alexan- 
dria; Cuthbert S. Baldwin, New Or- 
leans; Benjamin B. Taylor, Sr., 
Baton Rouge; Henry P. Dart, Jr., 
New Orleans; George T. Madison, 
Bastrop; Walter J. Suthon, Jr., 
New Orleans; Richard B. Montgom- 
ery, New Orleans; Thomas W. 
Leigh, Monroe; Clarence L. Yan- 
cey, Shreveport; James J. David- 
son, Lafayette. 

Prior to the Eighth Louisiana 
Conference, the House of Delegates 
of the LSBA, met. 

Both those attending the Con- 
ference and the House of Delegates 
meeting were entertained by the 
Monroe Bar Association. 

On the 21st, The Fourth Judicial 
District Bar Association hosted 
members of the House of Delegates, 
the board of governors, past presi- 
dents and the officers and commit- 
tee chairman of local bar associa- 
tions, and their wives at a cock- 
tail party. 

Other social events at the meet- 
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ing included a buffet-supper dance ; 
a buffet-cocktail party and a ladies 
luncheon at the Bayou DiSiard 
Country Club. 

Committee chairmen for the 
meeting included Thomas W. Leigh, 
general chairman; Thomas M. 
Hayes, Jr., arrangements; C. Me- 
Vea Oliver, entertainment; Mrs. 
Ruth Madison, ladies’ entertain- 
ment; Robert T. Farr, hotel reser- 
vations; William Ford Pipes, Jr., 
registration, and Louis D. Smith, 
publicity. 





A number of the speeches 
given at the Eighth Lousiana 
Conference are reprinted else- 
where in this assue of the 
Journal. . . Also in this issue 
are the action taken by the 
House of Delegates in Monroe, 
and a report from the Jumnor 
Bar Section on activities im 
Monroe. Copies of ‘‘Com- 
parisons of and Differences Be- 
tween Federal and State Civil 
Jury Trials,’’ presented at 
Monroe in a panel discussion 
by the Section of Insurance, 
are available at the Louisiana 
State Bar Association office, 
Supreme Court Building, New 
Orleans. 























Fundamentals of Legal Procedures In Maritime 
Personal Injury Litigation 
by Robert Eikel—Houston, Texas 


I am sure my remarks will not be novel to most of you, but I hope my 
correlation of recent decisions will be of interest. These cases show how 
the Supreme Court is fashioning a body of federal judge-made law in 


railroad employes’ and seamen’s 
cases. 

The Federal Employes Liability 
Act (and the Jones Act, which 
merely accords seamen the rights 
of railroad employes granted by the 
FELA) expressly conditions the 
liability of the employer for the 
personal injury of the employe 
upon a finding of negligence, but 
the cases now as a practical mat- 
ter, convert the statutes into au- 
thority for a doctrine of liability 
without fault. 

At the outset, I could easily as 
far as substantive rights go, substi- 
tute for the word “seamen” the 
words “railroad worker employes.” 
As I have pointed out, the Jones 
Act, Title 46, U.S. C., 688, does no 
more than accord the injured sea- 
man the rights given railroad work- 
ers by the Federal Employers’ 
Liability Act (Title 45, U. S. C., 
See, 52, et seq.). 

You are, of course, aware that 
the railroad eases are authority in 
the seamen’s cases and vice versa. 
The habit of interchange has at 
last become strong enough to make 
reasonable (at least to a majority of 
the Supreme Court justices) a con- 
version of the navigation regula- 
tions into marine safety appliance 
acts, so that a breach of a rule de- 
signed to prevent collisions at sea 
was held to impose absolute liability 
upon the vessel and employer 
where a personal injury was caused 





by the breach, just: as a like result 
flows from a violation of the rail- 
road Safety Appliance Acts. (Please 
see Kernan, Administrator, vs. Am- 
erican Dredging Company, Owner 
of Tug Arthur N. Herron, to which 
I will shortly refer.) 


Maritime Personal Injury 


In the field of maritime personal 
injury, substantive law and _ pro- 
cedural law have been and are be- 
ing so closely blended that at times 
it is difficult to keep these two 
large bodies of law separated. 


Particularly is this the case be- 
eause pleadings under federal rules 
of practice and under rules of prac- 
tice in states with which I am fa- 
miliar have in simplifying pleadings 
made it extremely easy for anyone 
filing suit for a personal injury 
simply to allege that he was em- 
ployed by the defendant, usually as 
a seaman, on such and such a date, 
and that in the course of his em- 
ployment, as a consequence of the 
negligence of the defendant or the 
unseaworthiness of devices furnish- 
ed to him by the defendant, he re- 
ceived bodily injuries, causing him 
to be damaged in an amount stated 
in dollars. Little more than these 
general allegations need be made, 
the rules leaving it up to the de- 
fendant to ferret out by discovery 
process any details of the claim the 
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plaintiff may in due course rely 
upon. 

Since pleading is so simple, in 
most cases, of much more impor- 
tance to those engaged in maritime 
endeavors are the enlargement of 
substantive rules and the modifi- 
eation of what normally one would 
consider matters of procedure to 
enhance the chances of recovery by 
the person who claims to have been 
injured in the course of his employ- 
ment. 


At the outset of this discussion 
the state of the law might well be 
summarized by quoting from the 
opinion in the case of Kernan vs. 
American Dredging Company, 1958, 
355 U.S. 426, 78 S. Ct. 394, 2 L. Ed. 
(2d) 382, the words of the writer, 
Mr. Justice Brennan: 


‘‘In the railroad and ship- 
ping industries, however, the 
FELA and the Jones Act pro- 
vide the framework for deter- 
mining liability for industrial 
accidents. But instead of a de- 
tailed statute codifying com- 
mon-law principles, Congress 
saw fit to enact a statute of the 
most general terms, thus leaving 
in large measure to the courts 
the duty of fashioning remedies 
for injured employes in a man- 
ner analogous to the develop- 
ment of tort remedies at com- 
mon law. But it is clear that 
the general Congressional intent 
was to provide liberal recovery 
for injured workers, Rogers vs. 
Missouri Pacific Railroad Co., 
1957, 352 U. 8. 500, 508-510, 77 
S. Ct. 443, 449-450, 1 L. Ed. 
(2d) 493, and it is also clear 
that Congress intended the cre- 
ation of no static remedy, but 
one which would be developed 
and enlarged to meet chang- 
ing conditions and changing 
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concepts of industry’s duty to- 
ward its workers.’’ 


As I stated a moment ago, this 
language means, as Mr. Justice 
Harlan stated in his dissent in 
Sinkler vs. Missouri Pacific Railroad 
Company, 1958, 356 U. S. 326, 78 
S. Ct. 758, that the Supreme Court 
is rapidly converting the FELA and 
the Jones Act into what amounts to 
a workmen’s compensation statute, 
2.€., into acts imposing liability with- 
out fault. 


Principles Established 

It would appear from the cases 
to which I shall refer that these 
past few months have seen estab- 
lished certain principles with re- 
spect to personal injuries received 
by employes engaged in maritime 
employment as follows: 


(1) That whether a person en- 
gaged in maritime employment is 
a seaman entitled to the rights 
afforded him by the Jones Act, or 
not, is a question of fact to be de- 
termined by the trier of fact ques- 
tions, t.e., the court or the jury. 


(2) That once made, this deter- 
mination of fact as to the status of 
the claimant is sufficiently estab- 
lished where there has been intro- 
duced a scintilla of evidence to that 
effect, and at the same time this 
rule permitting a scintilla of evi- 
dence preponderant weight in es- 
tablishing a fact has been affirmed 
as to the establishment of the pri- 
mary factor of recovery, negli- 
gence. 


(3) That the requirement that 
the federal body of law controlling 
in Jones Act and admiralty per- 
sonal injury causes be recognized 
and given full recognition in state 





in 
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courts where such an injured person 
sues makes unimportant state law 
concepts of common-law negligence. 


(4) Even in the field of proce- 
dure, state procedural rules will 
not be allowed to limit or restrict 
the federally “created” or “de- 
fined” rights. 


Substantive Law 


Of course an orderly discussion 
of these recent decisions requires 
brief comment on the bodies of 
substantive law applicable to per- 
sons engaged in maritime employ- 
ment. There are three such bodies 
of applicable law: (1) The work- 
men’s compensation acts created by 
state statute, (2) The federal laws 
affording remedies for personal in- 
jury to seamen and members of the 
crew of vessels, that is to say, first, 
the so-called Jones Act (Title 46, 
U. S. C., See. 688, and Title 45, 
U.S. C., Sees. 52, et seq.) where re- 
covery literally is predicated upon 
negligence, and second, the general 
admiralty law where liability is im- 
posed because of unseaworthiness of 
the ship, and (3) The federal act 
known as the Longshoremen’s and 
Harbor Workers’ Compensation Act 
(Title 33, U.S. C., Sees, 982, et seq.). 

Here, first of all, we can note 
that the resort to state workmen’s 
compensation acts for compensa- 
tion on account of injuries received 
in maritime employment will be 
rarely allowed if the rules recently 
reviewed by the Court of Appeals 
for the Fifth Circuit in the case of 
Flowers vs. Travelers Insurance 
Company, 258 F. (2d) 220, decided 
in July, 1958, are given the weight 
which, one might remark, they de- 
serve. That case held that a welder 
engaged in making repairs on a 


ship in a floating dry dock could 
make claim for injuries only under 
the terms of the Longshoremen’s and 
Harbor Workers’ Compensation 
Act, particular emphasis being giv- 
en to the decision of the Supreme 
Court in Pennsylvania Railroad 
Company vs. O’Rourke, 1953, 344 
U. S. 334. It was pointed out that 
the Jensen doctrine (Southern Pa- 
cific Company vs. Jensen, 1917, 244 
U. S. 205, 87 S. Ct. 524) has lost 
none of its vitality the O’Rourke 
decision shows and that the so-called 
‘‘twilight zone’’ is quite limited in 
extent. Essentially, therefore, where 
the employe is engaged in a mari- 
time activity or employment and 
the injury occurs over navigable 
water, the state workmen’s compen- 
sation acts cannot lawfully be given 
effect. The twilight zone cases are 
only those where the employment is 
not maritime in character. Perhaps 
you might like to note another lucid 
opinion to the same effect by Judge 
Skelly Wright, Noah vs. Liberty Mu- 
tual Insurance Company, E. D. La., 
1958, 162 F. Supp. 723, 1958 A. M. 
C. 2306. 


Since in the limited time we have 
here it is our premise that the per- 
sonal injuries arise out of maritime 
employment, references to situa- 
tions where the employment wouid 
not seem to be maritime and yet 
where the injury occurred over nav- 
igable water will be omitted. As 
stated, it would seem that these 
eases are few in number. And as a 
matter of the greatest practical 
matter to a lawyer seeking the 
greatest monetary recovery, the 
eases are few where more money 
is recoverable by making a com- 
pensation claim than by bringing 
a Jones Act and admiralty suit. 
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Who Is A Seaman? 


Of great importance in this field 
of law, one might say of prepon- 
derant importance even, are recent 
cases dealing with the question of 
who is a seaman and the rights of 
seaman. 


Some of you are undoubtedly fa- 
miliar with the Supreme Court’s de- 
cision in The Texas Company vs. 
Gianfala, 1956, where the Supreme 
Court reversed a decision of the 
Court of Appeals for the Fifth Cir- 
euit, 350 U. S. 897, 76 S. Ct. 141, 
the Court of Appeals opinion being 
reported at 222 F. (2d) 382. Here 
the representative brought suit al- 
leging that decedent was a seaman 
and that she was entitled to the 
remedies afforded seamen by the 
Jones Act. The decedent did what 
would be regular oil field work 
aboard a sunken drilling barge, 
from which he fell and was drown- 
ed. The jury nevertheless found 
him to be a seaman and allowed a 
considerable recovery. The Supreme 
Court simply reversed the decision 
of the Court of Appeals and rein- 
stated the judgment of the District 
Court upon the jury’s verdict, with- 
out opinion except by citing of 
authorities. The reasons for the 
Supreme Court’s holding, it seems, 
are found in the page citation of 
Gahagan Construction Corporation 
vs. Armao, 165 F. (2d) 301, 305, 
the language at the page cited be- 
ing to the effect that the Supreme 
Court has held it to be a question 
of fact and not a question of law 
for the court whether a claimant 
was a member of the crew of a ves- 
sel. 


Any doubt that this was the basis 
for the reversal by the Supreme 
Court is now removed by two cases 


338 


recently decided by that court. 
These cases are of much importance 
to all persons, whether natural or 
legal, engaged in work upon navy- 
igable waters. 

In the first of these, Senko vs. 
LaCrosse Dredging Corporation, 
1957, 352 U. S. 370, 77 S. Ct. 415, 
a person living ashore but employed 
upon a dredge in the Mississippi 
River which was usually anchored 
and which had no motive power, was 
held to be a seaman, the court say- 
ing: 

““We believe, however, that 
our decision in South Chicago 
Coal & Dock Co. vs. Bassett, 309 
U. 8. 251, has not been fully 
understood. Our holding there 
that the determination of wheth- 
er an injured person was a 
‘member of a crew’ is to be left 
to the finder of fact meant that 
juries have the same discretion 
they have in finding negligence 
or any other fact. The essence 
of this discretion is that a 
jury’s decision is final if it has 
a reasonable basis, whether or 
not the appellate court agrees 
with the jury’s estimate.’’ 


This holding, that it is a question 
of fact for the finder of fact wheth- 
er a person is a seaman is heavily 
underscored by the decision in 
Grimes vs. Raymond Concrete Pile 
Company, 1958, 78 S. Ct. 687. 
There the court sets at rest any 
doubt that workers on navigable 
waters can readily be found to be 
seamen if a jury so decides. 

In the Grimes case the employer 
of the decedent was a contractor 
building a Texas tower some 110 
miles distant from Cape Cod. The 
decedent was really a construction 
worker who left the tower to go 
aboard a barge to check up on con- 











struction materials. While return- 
ing to the tower, his normal place 
of work, and being transferred to 
the tower by life ring from a tug, 
he fell out of the life ring and 
drowned. The construction of this 
tower, of course, was under a gov- 
ernment contract, and the Defense 
Bases Act, 42 U. S. C., 1651-1654, 
expressly governed this work and 
the employer-employe relationship. 
That act incorporates the terms of 
the Longshoremen’s and Harbor 
Workers’ Compensation Act as the 
remedy for an injured person, but 
it expressly excepts from the oper- 
ation of the act the master and 
members of a crew of a vessel, 1.e., 
seamen. 


To those of you familiar with 
maritime employment it would 
seem rather farfetched, to say the 
least, that this worker upon the 
tower was a seaman or was the 
member of the crew of a vessel, but 
the Supreme Court had little dif- 
ficulty in affirming the jury’s find- 
ing to that effect since it was es- 
tablished that he had been doing 
some work aboard a barge. 


These cases, it would seem with- 
out much question, establish that 
persons who may be engaged in em- 
ployment on navigable waters can 
easily be found by the trier of fact 
to be seamen, and as such entitled 
to all of the remedies afforded by 
the Jones Act. One might express 
a caveat if regard is paid to the 
decision of the Court of Appeals 
for the Fifth Cireuit in The Texas 
Company vs. Savoie, 1957, 240 F. 
(2d) 674, and 242 F. (2d) 667, 1957 
A. M. C, 340 and 747, where a writ 
of certiorari was refused, 355 U. S. 
840, and a rehearing on this refusal 
denied, 355 U. S. 885, where an oil 





field worker employed like the de- 
ecedent in the Gianfala case was 
held to be simply an oil field work- 
er and it was held that there was 
no substantial evidence that he was 
anything else. It would seem, 
though, that the denial of the writ 
of certiorari in the Savoie case can- 
not be taken as any limitation on 
the general doctrine established by 
the other cases, the remarks of 
Judge Brown in the Flowers case 
to the effect that refusal of the 
writ should not be taken as the 
equivalent of a decision being fully 
apropros here. 


Once it is established that an in- 
jured person is a seaman, his ac- 
cess to legal remedies in seeking 
compensation affords him great op- 
portunity for recovery. 


Federal Body of Law 


First of all, there can be little 
doubt that the growing body of 
federal law fashioned by the Su- 
preme Court, foretold by the opin- 
ion in Cortes vs. Baltimore Insular 
Line, 1932, 287 U. 8. 367, 53 S. Ct. 
173, 1933 A. M. C. 9, and the fash- 
ioning of which was expressly avow- 
ed as its purpose by the Supreme 
Court in the Kernan vs. American 
Dredging Company case, a portion 
of the opinion of which I quoted at 
the beginning of these remarks, with 
little exaggeration makes the em- 
ployer practically an insurer of the 
safety of the employe. It is undoubt- 
edly true in this field that there is 
a federal body of law: Erie vs. 
Tompkins, 1938, 304 U.S. 64, 58 S. 
Ct. 817, means nothing here. 

With the abolition of the assump- 
tion of risk defense and the rule that 
contributory negligence can only 
mitigate liability, and with the en- 
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largement of the doctrine of unsea- 
worthiness to embrace within that 
term any condition of the vessel or 
appliance existing at the time of the 
injury irrespective of the negligence 
of the employer in creating that con- 
dition of unseaworthiness, the dis- 
sent of Mr. Justice Jackson in Wil- 
kerson vs. McCarthy, 1949, 336 U.S. 
940, 69 S. Ct. 744, appears to be 
quite an apt description of the law. 
Mr. Justice Jackson remarked on 
the state of the law as follows: 

““T am not unaware that even 
in this opinion the court con- 
tinues to pay lip service to the 
doctrine that liability in these 
cases is to be based only upon 
fault. But its standard of fault 
is such in this case as to indi- 
cate that the principle is with- 
out much practical meaning.’’ 


Even the usual procedural re- 
quirements must give way. The re- 
mark of Judge Holmes in the Sa- 
voie case that “in the federal court 
a jury’s finding of fact must have 
substantial evidence to support it; 
a scintilla of evidence is not suf- 
ficient” is manifestly no longer 
true of evidence in these cases. This 
rule of evidence in these cases was 
expressly disavowed by the Su- 
preme Court in Rogers vs. Missouri 
Pacific Railroad Company, 1957, 
352 U. 8. 500, 77 S. Ct. 443, where 
in the opinion of Mr. Justice Bren- 
nan it is expressly stated that: 


‘Under this statute the test 
of a jury case is simply whether 
the proofs justify with reason 
the conclusion that employer 
negligence played any part, 
even the slightest, in producing 
the injury or death for which 
damages are sought .. . Judi- 
cial appraisal of the proofs to 
determine whether a jury ques- 
tion is presented is narrowly 
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limited to the simple inquiry 
whether, with reason, the con- 
clusion may be drawn that neg- 
ligence of the employer played 
any part at all in the injury or 
ee...” 


Mr. Justice Harlan’s dissent that 
this scintilla rule is opposed to the 
court’s earlier views is of course 
correct, if one ignores the fore- 
shadowing of this holding reflected 
by the opinion in Cortes vs. Balti- 
more Insular Line, supra. 


Two Recent Decisions 


That the court as presently con- 
stituted is determined to give any 
finding of negligence full effect in 
establishing liability is clearly shown 
by the decisions in two recent cases. 
In both of these cases the Rogers 
cases is referred to as authority. The 
ease of Sinkler vs. Missouri Pacific 
Railroad Company, 1958, 356 U. S. 
326, 78 S. Ct. 758, was decided in 
April. The court held that the em- 
ploye could recover against the 
employer railroad for an injury re- 
ceived from the fault of another 
railroad admittedly an independent 
contractor, a switching railroad, at 
most some little stock of which was 
owned by the employer railroad, 
the court converting the independ- 
ent contractor into an “agent” 
within the statute by stating that: 


‘Plainly an accommodating 
scope must be given to the word 
‘agent’ to give vitality to the 
standard governing the labil- 
ity of carriers to their workers 
injured on the job. See Kernan 
vs. American Dredging Co., 355 
U. S. at 431-432, 438-439.’ 


The second case, Moore vs. Termi- 
nal Railroad Association of St. 


Louis, decided October 13, 1958, 79 
S. Ct. 2, reverses the judgment of 
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the Missouri Supreme Court with a 
simple reference to the Rogers case 
and its companion cases. 


There apparently is little doubt 
that even matters most lawyers 
would consider clearly solely within 
the powers of the state courts as 
matters of procedure and therefore 
not subject to federal pre-eminence 
will be pushed aside by the Supreme 
Court upon request. 


In McAllister vs. Magnolia Petro- 
leum Company, 1958, 78 8. Ct. 1201, 
the Supreme Court held that the 
time required to bar an unseaworth- 
iness claim on a plea of laches was 
analogous to the three-year limita- 
tions period provided for in the 
Jones Act and the state’s limitations 
period could not be used to deter- 
mine the laches period. In this case 
the Supreme Court had before it 
the usual pleadings found in sea- 
men’s cases where the count under 
the Jones Act was joined with the 
count under the admiralty unsea- 
worthiness doctrine. 


In another recently decided case 
arising in Texas involving the 
Texas rules on grant of new trials 
for insufficiency of evidence, the 
Supreme Court, on one of the rare 
applications for writ of mandamus, 
affirmed that its finding that there 
was sufficient evidence of negli- 
gence to support a jury verdict for 
the plaintiff precluded any recon- 
sideration of the point of whether 
the overwhelming preponderance 
of the evidence to the contrary jus- 
tified the grant of a new trial by 
the appellate court, in accordance 
with Texas Rules of Procedure, 
which under Texas procedure 
would have required the appellate 
court to pass upon this question in- 
dependently of the question of 


whether there was no evidence. See 
Deen vs. Hickman, et al, 79 S. Ct. 
1, decided October 27, 1958. 


New Trial Granted 


It is worthy of note that in the 
MeAllister case the Supreme Court 
even passed upon the wording of 
the court’s charge, holding that it 
was indefinite and vague, and 
therefore improper, so that a new 
trial upon the unseaworthiness 
count had to be granted the em- 
ploye, who in that instance. lost 
the jury verdict. 


The Jones Act allows recovery on 
account.of the death of a seaman 
and what has been said with re- 
spect to personal injury claims is 
true with respect to death claims 
based upon negligence. But there 
are a growing number of claims 
based upon the admiralty doctrine 
of unseaworthiness of a vessel and 
here the law cannot at this time be 
deemed settled. 


Like at common law, in admiral- 
ty a cause of action for negligent 
injuries causing death perished 
with the decedent. However, ad- 
miralty enforced causes surviving 
under state Wrongful Death and 
Survival Statutes. What defenses 
can be made in admiralty to such 
claims? 

The issues are crystallized in Cur- 
tis vs. Garcia y Cia, 3 C. C. A. 1957, 
241 F. (2d) 30, 1957 A. M. C. 331; 
M/V Tungus vs. Skovgaard, 3 C..C. 
A., 1958, 252 F. (2d) 14, 1958 A. 
M. C. 619, and Hill vs. Waterman 
Steamship Corporation, 3 C..C. A., 
1958, 251 F. (2d) 655, 1958 A. M. C. 
1098; and Halecki, Administratrix 
vs. United New York, Etc., Pilots 
Association, 2 C. C. A., 1958, 251 
F. (2d) 708, 1958 A. M. C. 1056. 
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The Court of Appeals for the Third 
Circuit holds that where the dece- 
dent was negligent the state con- 
tributory negligence defense bars 
the wrongful death action (though 
not a cause under a survival stat- 
ute); the Court of Appeals for the 
Second Cireuit under like circum- 
stances holds recovery only is 
diminished and the claim not com- 
pletely barred since the admiralty 
rule of comparative negligence is 
applicable. (For simplicity, other 
questions presented in these cases 
are passed over.) 


The Supreme Court has granted 
certiorari in the M/V Tungus and 
the Halecki, Administratrix, cases. 
One would expect the views of the 
Court of Appeals for the Second 
Circuit to prevail. 


Third Body of Law 


Turning now to the third body of 
law governing claims for personal 
injuries by workers employed over 
navigable waters, where the em- 
ploye is not a member of the crew 
of a vessel but his work is mari- 
time, 7.e., over navigable waters, the 
Longshoremen’s and Harbor Work- 
ers’ Compensation Act provides for 
compensation for disability or 
death. However, as we have noted, 
the employe upon a scintilla of 
evidence can establish, with the aid 
of a sympathetic judge or jury, that 
he was a seaman and therefore en- 
titled to reeover an _ unlimited 
amount of compensation for injury 
under the Jones Act. This is of 
course established with respect to 
the Tidelands by the Gianfala and 
Grimes cases. (The governing law 
in the Tidelands is by act the Long- 
shoremen’s and Harbor Workers’ 
Compensation Act; see The Outer 
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Continental Shelf Act, Title 43, U. 
S. C., Sees. 1331, et seq.) 


To my knowledge, no cases have 
gone so far as to grant to the em- 
ploye of one engaged in the de- 
velopment of the natural resources 
of the Tidelands the rights accord- 
ed a seaman under the unseaworth- 
iness doctrine, as liberalized in 
these Jones Act cases and in the 
longshoremen cases under the de- 
cision familiarly known as Sieracki 
(Seas Shipping Company vs. Sie- 
racki, 1946, 328 U. 8S. 85, 66 S. Ct. 
872, 1946 A. M. C. 698). However, 
the analogies here are too close to 
escape observation by litigants, and 
there would seem little doubt that 
the offshore worker will soon be 
claiming that he was injured by 
reason of the unseaworthiness of 
the appliance or craft upon which 
he was employed or with which he 
was working, and seek recovery ac- 
cordingly. 

No doubt a word should be added 
with respect to the pleadings ap- 
plicable to these various eases. It is 
my understanding that in Louisi- 
ana, the limited scope of jury find- 
ings in the state courts leads 
litigants usually to seek relief in 
the federal courts by filing suits 
at common law, usually with counts 
under the Jones Act and for un- 
seaworthiness combined, as_ the 
court points out is the usual prac- 
tice in McAllister vs. Magnolia Pe- 
troleum Company, supra. 


In addition, in Louisiana for cases 
arising within territorial waters in 
the wake of the Cushing case (Mary- 
land Casualty Company vs. Cushing, 
1954, 347 U. S. 409, 74 S. Ct. 608, 
1954 A. M. C. 837), I am reliably 
informed by my Louisiana friends, 
frequently the insurance carrier is 
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joined with the employer. Of course 
this practice is not permitted in 
Texas courts where references to 
insurance coverage form one of the 
best grounds for reversible error in 
the trial of a case. 


Word of Consolation 


Perhaps some word of consola- 
tion might be offered to my corpo- 
rate lawyer friends who would 
like to attempt to make sure that 
injuries to maritime workers in 
operations over navigable waters 
by persons really not seamen are 
compensated under the provisions 
of the Longshoremen’s and Harbor 
Workers’ Compensation Act in ac- 
cordance with Congressional intent. 
The applicability of that act might 
be secured (though of course in 
view of the manifest desire of the 
Supreme Court to enlarge the mari- 
time worker’s recovery and choice 
of remedies, no one can really be 
sure that this would be so) by pro- 
viding in the contracts of employ- 
ment agreements which would pre- 
clude inferences of fact to support 
a jury finding that the employe 
was a seaman. 

The contract of employment 
might well specify the classifica- 
tion of the worker in terms that 
expressly denied that he was a 
seaman, 7.e., he might be called a 
“driller,” a “tool pusher,” a “roust- 
about,” a “rigger,” a “welder,” or 
called by some other commonly 
used term to describe his employ- 
ment as separate and apart from 
nautical employment; further, the 
contract should provide that the 
employe is not at liberty to do any 
work with respect to navigation of 
any water eraft upon which he 


might find himself, or to engage in 
any operations relative to manage- 
ment of such craft, as distinguished 
from his work in connection with 
drilling operations or ship repair 
work while aboard a structure or 
eraft.. And further, the contract 
should employ language expressly 
stating that the water eraft em- 
ployed in the operation have their 
own masters and crews which have 
been so designated and that it is 
agreed that the employe is not a 
member of the crew of any of the 
employer’s vessels but is engaged 
only in operations, which might be 
stated, not in any way concerned 
with navigating or maintaining the 
vessel. 

While it seems quite likely that 
the agreement itself would not be 
given final determinative weight in 
determining the status of the em- 
ploye, nevertheless it might be so 
phrased that it would be greatly 
convincing to the trier of fact that 
the employe was not a seaman. 


In conelusion, it is of course plain 
that the function of the trier of 
fact is in these cases, as much cer- 
tainly as in any others, of the ut- 
most importanee: Jury (or judge) 
findings of no negligence and no 
unseaworthiness, or that the em- 
ploye was not a seaman, are prac- 
tically speaking about the only 
protections left available to em- 
ployers. 

Whether the rules of law in this 
field meet the just needs of the 
injured persons, of the employers, 
and of society are questions that 
could be, and will be, no doubt de- 
bated for a considerable period of 
time to come. 
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Official Election Returns 


BOARD OF GOVERNORS 


First and Second Congressional 
Districts 


Michael J. Molony Jr. 


Sixth Congressional District 
A. Leon Hebert Jr. 


Seventh Congressional District 
Herschel N. Knight 


Eighth Congressional District 


Jack L. Simms 


NOMINATING COMMITTEE 


First and Second Congressional 
Districts 
Fred J. Cassibry, Lloyd C. 
Melancon 


Third Congressional District 
James J. Davidson (Appointed) 


Fourth Congressional District 
Leonard L. Loeckard 


Fifth Congressional District 
Thomas M. Hayes Jr. 


Sixth Congressional District 
Jim W. Richardson Sr. 


Seventh Congressional District 
Paul C. Tate 


Eighth Congressional District 
D. Cameron Murchison 
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HOUSE OF DELEGATES 


First Judicial District 
Dixon Carroll, John A. Dykes, 


Simon Herold, Charles L. Mayer, 


Marlin Risinger Jr. 


Second Judicial District 


William H. Baker, John W. 
Reynolds 


Third Judicial District 
A. K. Goff Jr. 


Fourth Judicial District 
Kent Breard, Robert T. Farr 


Fifth Judicial District 


W. Davis Cotton, 
O. N. Hamilton, Jr. 


Sixth Judicial District 


Henry C. Sevier Jr. 


Seventh Judicial District 


William C. Falkenheiner 


Eighth Judicial District 
Wilbur T. McCain 


Ninth Judicial District 
Robert B. Neblett Jr. 
Alfred A. Mansour 


Tenth Judicial District 
Arthur C. Watson 


Eleventh Judicial District 


John P. Godfrey, 
Charles C. Hunter 











Twelfth Judicial District 
Benjamin C. Bennett Jr. 


Thirteenth Judicial District 
J. Burton Foret 


Fourteenth Judicial District 


Joseph E. Bass Jr., Everett R. 
Scott Jr., Fred H. Sievert Jr. 


Fifteenth Judicial District 
Mareus A. Broussard Jr., J. Lyle 
DeBellevue, J. Winston Fontenot 


Sixteenth Judicial District 
Tom L. Horne Jr., Jacob S. 
Landry, Earl H. Willis 


Seventeenth Judicial District 


Edmond L. Deramee Jr., Claude 
B. Duval 


Eighteenth Judicial District 


J. Thomas Jewell, Paul G. 
Barron Jr. (Appointed) 


Nineteenth Judicial District 
Aubrey B. Hirsch, G. Dupre Lit- 
ton, Ashton L. Stewart, Emile 
M. Weber, Frank S. Craig Jr. 
(Appointed ) 


Twentieth Judicial District 
Richard H. Kilbourne 


Twenty-first Judicial District 
Arthur W. Macy, Ben N. Tucker 


Twenty-second Judicial District 


Bascom D. Talley Jr., 
Julian J. Rodrique (Appointed) 


Twenty-third Judicial District 
Sidney A. Marchand, 
Rodney P. Woods (Appointed) 


Twenty-fourth Judicial District 
Fred S. Bowes, Louis G. DeSonier 
Jr., Clarence J. Martin, 

Harold L. Molaison 


Twenty-fifth Judicial District 
Rudolph M. McBride 


Twenty-sixth Judicial District 
Graydon K. Kitchens 


Twenty-seventh Judicial District 


Jacque B. Pucheu, 
Seth Lewis Jr. (Appointed) 


Twenty-eighth Judicial District 
A. B. Parker 


Twenty-ninth Judicial District 
James P. Vial 


Thirtieth Judicial District 
William E. Hall Jr. 


Thirty-first Judicial District 
Walter G. Arnette 


Parish of Orleans 


Beuker F. Amann, George R. Blue, 
John W. Bryan Jr., Charles E. 
Cabibi, Siegfried B. Christensen, 
James A. Comiskey, Guy J. D’An- 
tonio, James H. Drury, Ralph N. 
Jackson, Felicien Y. Lozes, Geo. 
McCulloch Jr., Charles G. Mer- 
ritt, Warren E. Mouledoux, Wil- 
liam A. Porteous, Jr., Sidney C. 
Schoenberger, Cicero C. Sessions, 
Bat P. Sullivan, Benjamin Wash- 
astrom, John G. Weinmann 
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Program Of The Annual Meeting 


The eighteenth annual meeting of the Louisiana State Bar Association 
and the meeting of the House of Delegates will be held May 20-23 at 


the Buena Vista Hotel in Biloxi, Miss. 


The convention will begin at 6:30 p.m. May 20 with the President’s 
Reception. The convention will be called to order at 9 a.m. Thursday, May 
21. A welcome address will be given by Breed O. Mounger, president of the 
Mississippi State Bar Association. It will be followed by remarks from 
Chief Justice John B. Fournet and the annual address and report of the 


president. 

Guest speaker at the Thursday 
luncheon, sponsored by the LSBA, 
will be Sidney 8S. Alderman, Wash- 
ington, D. C. 

Four section meetings will be 
held on Thursday afternoon—the 
Section on Criminal Law, Section 
on Taxation, Section on Trusts, 
Estates, Probate and Immovable 
Property Law, and the Section of 
Local Bar Organizations. 


John R. Dethmers, Chief Justice 
of the Michigan Supreme Court, 
will be principal speaker at the 
banquet on Thursday night. Toast- 
master will be Robert J. Farley, 
dean of the University of Missis- 
sippi school of law. 

Friday’s session will begin with a 
Dutch treat breakfast held by the 
Committee on Public Relations. 
Four section meetings will be held 
Friday morning—Section on Labor 
Relations, Section on Judicial Ad- 
ministration, Section on Interna- 
tional, Comparative and Military 
Law and Section on Mineral Law. 


Junior Bar Reception 


The Chief Justice will hold a re- 
ception honoring the Junior Bar 
prior to the Junior Bar luncheon. 

Scheduled for Friday afternoon 
are the programs of the Section 
on Insurance and the Committee on 
Continuing Professional Education. 
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Saturday’s program includes the 
presentation of awards to local bars 
and to the Press, a report of the 
Resolutions Committee, a report of 
the Committee on the Economic 
Survey of the Legal Profession, 
and the introduction and induction 
of new officers. 

The House of Delegates will meet 
at 10:30 am. Thursday and at 
11:15 Saturday. 

Social events planned for the 
meeting in addition to the banquet, 
include the President’s reception at 
6:30 p.m. Wednesday; a dinner- 
dance on Friday, and a_buffet- 
luncheon and style show on Satur- 
day. There will be additional en- 
tertainment for the wives attend- 
ing the meeting. 





SHREVEPORT 

BAR ELECTS 
The association elected as its of- 
ficers Dixon Carroll, president, 


Merlin E. Risinger, first vice-presi- 
dent, Robert Roberts, Jr., second 
vice-president, and Robert F. John- 
son, secretary-treasurer. Principal 
speaker at the meeting was Dean 
Robert J. Farley of the University 
of Mississippi Law School. He is 
a former faculty member and act- 
ing dean at Tulane University Law 
School. 








Conservation And Its Administration 


by Ashton J. Mouton, Commissioner of Conservation, State of Louisiana 


With the discovery of oil in Louisiana 58 years ago there was born 
in our state a baby industry which has grown into maturity and now con- 
tributes heavily to the income derived by the State of Louisiana from 


state sources. 


The immense waste incident to 
the production of oil and gas in 
the State of Louisiana, prior to 
1940, in spite of numerous recorded 
efforts to effect a program of con- 
servation caused the Legislature to 
recognize that a sound program of 
conservation could only be accom- 
plished through the enactment of 
legislation that would be flexible 
enough to permit the proper con- 
sideration of the factual data, 
available from engineering and 
geological appreciations, character- 
izing each separate reservoir. 


In general, a sound conservation 
program can be divided into three 
broad phases: first, the prevention 
of waste; second, the economic ap- 
preciation; and, third, the protec- 
tion of the rights of each separately 
owned tract overlying a common 
source of supply. 


The first phase, prevention of 
waste, has long been recognized by 
the Courts and the oil industry as 
properly being within the police 
power that should be exercised by 
the State in order to prevent un- 
necessary waste and premature ex- 
haustion of a natural resource. 


The second phase, the economic 
appreciation, is obviously closely 
related and will maintain a healthy 
oil and gas industry by preventing 
“mass drilling,” with its accom- 
panying inefficient use of the reser- 
voir energies, that has invariably 





resulted in a tremendous waste of 
the hydrocarbons contained in a 
reservoir. 


The third phase, protection of 
each tract, a most important por- 
tion of any conservation program, 
should and must be accomplished in 
a manner that will afford each 
separately owned tract an equal op- 
portunity to participate in a com- 
mon reservoir and the use of the 
common energies of the reservoir. 


Sound Conservation Program 


Recognizing the necessity for 
legislation that would be flexible, 
the members of the Legislature, en- 
deavoring to properly understand 
and to insure that each phase of the 
problem was properly represented, 
worked long and diligently with 
members of the legal profession, en- 
gineers and geologists, and their 
combined efforts resulted in the 
recorded Act 157 of 1940 which af- 
forded a sound conservation pro- 
gram that fully recognizes the value 
of, and the necessity for, the use of 
the factual data concerning each 
separate reservoir from the incep- 
tion of operations, through the 
abandonment of the reservoir. 


The Legislature recognized that 
the experiences of the oil and gas 
industry indicated conclusively that 
hydrocarbons are migratory sub- 
stances, that the hydrocarbon reser- 
voirs found in nature are unitary 
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and that the greatest ultimate re- 
covery of the hydrocarbons con- 
tained in a reservoir can only be 
accomplished through the most ef- 
ficient use of the reservoir energies, 
which can best be accomplished by 
the application of the following 
principles: 


(1) The control of the drill- 
ing and completions practices. 

(2) The control of the well 
density, sometimes referred to 
as spacing. 

(3) The control of the hydro- 
carbon production to an effici- 
ent rate. 

(4) The limitation of the pro- 
ducing gas-oil and water-oil ra- 
tios. 

(5) The control of Volumetric 
withdrawals as between wells 
producing from gas, oil or water 
bearing areas within the same 
common source of supply. 

(6) The proper allocation of 
production as between the sep- 
arately owned tracts of land 
overlying a common source of 
supply. 


In recording the act, the Legisla- 
ture authorized the Commissioner 
of Conservation to regulate the ex- 
ploration for, the production, stor- 
age, transportation, processing and 
marketing of oil and gas by the 
promulgation of all rules and regu- 
lations, following due notice and 
public hearing, as may be neces- 
sary to properly administer and en- 
force a program of conservation 
that will prevent the waste and 
premature depletion of the oil and 
gas resources of the state. 


The act affords the Commissioner 
of Conservation the jurisdiction 
and authority of, and over all 
persons and property necessary to 
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enforce effectively the provisions 
of the intended conservation pro- 
gram. 


Informal Public Hearings 


The public hearings required by 
the provisions of the act, prior to 
the adoption of rules and regula- 
tions, and upon the application of 
any interested party, are for the 
primary purpose of obtaining the 
necessary factual data available on 
the subject of the hearing and are 
conducted on an informal basis 
without the application of technical 
rules of procedure or the strict ad- 
herence to the rules of evidence, 
thus avoiding the unnecessary de- 
lay of technical impediments. 


The act recognizes the possibility 
that an emergency may exist that 
would reauire some regulation 
without the benefit of a hearing 
and authorizes the Commissioner of 
Conservation to issue an emergency 
order for a period of fifteen days 
which, of course, permits the time 
element necessary to conduct a pub- 
lic hearing on the matter. 


The authority to determine and 
fix allowables is an important funce- 
tion of a sound conservation pro- 
gram. The method used to deter- 
mine allowables must be equally 
applicable to each of the multitude 
of reservoirs found in widely vary- 
ing geographical and topographical 
locations, as well as at many vary- 
ing depths beneath the surface of 
the earth, and must not be so high- 
ly complicated that its administra- 
tion would be unduly burdensome 
or prohibitive in cost of operation. 

Since it has long been recognized 
that the production of hydrocar- 
bons in excess of a reasonable mar- 
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ket demand constitutes unquestion- 
able waste, the Commissioner of 
Conservation holds public hearings, 
usually bi-monthly, in order to re- 
ceive evidence relative to the cur- 
rent hydrocarbon market condi- 
tions. Each purchaser and each pro- 
ducer of hydrocarbons is given the 
opportunity to express his opinion 
concerning the current market con- 
dition through the means of duly 
authenticated nominations, filed 
prior to the hearing, which are read 
aloud at the hearing supplemented 
by any statement that anyone may 
desire to make. 


The determination of the reason- 
able market demand is made by the 
Commissioner of Conservation from 
a study of the data received at the 
public hearing, reconciled for any 
possible omissions or duplications, 
together with data available from 
the U. S. Bureau of Mines and cur- 
rent studies maintained by the per- 
sonnel of the Department of Con- 
servation. 


Depth Bracket Method 


Prior to the development of an 
adequate producing history that 
will permit the determination of 
the optimum rate of production for 
a reservoir, the reasonable market 
demand for liquid hydrocarbons is 
allocated among the efficient pro- 
ducing properties in accordance 
with an empirical method, known 
as the depth bracket method sup- 
plemented by a gas-oil ratio limita- 
tion that recognizes reasonable con- 
servation measures together with 
the economic factors of develop- 
ment in providing an equal alloca- 
tion to each well in terms of aver- 
age well investment with a com- 


pensating factor for the depth of 
the reservoirs. 


As an example of how the depth 
bracket allowable works, our oil 
allowable for the month of Febru- 
ary has been set at 34%, using as 
our base of 100% March 1953. 
March 1953 was a month, during a 
national emergency, and our wells 
were allowed to produce at their 
maximum capacity with sound con- 
servation practices being kept in 
mind. A well at a depth of 4,000 
feet, had a daily allowable in 
March 1953 of 114 bbls. That same 
well in February 1959, on a 34% 
allowable, will produce 39 barrels 
of oil per day, which will allow 
that well to produce its share of 
the market demand. 


The nature of gaseous hydrocar- 
bons causes the individual gaseous 
hydrocarbon reservoir to be de- 
pendent upon the market to which 
it is connected. Within the reser- 
voir, the indicated market demand 
is allocated among all connected 
wells in a manner that will permit 
each individual well the opportun- 
ity to recover a just and equitable 
share of the reservoir content. 


The effectiveness of the author- 
ity to allocate production to indi- 
vidual wells could and would be 
neutralized without sufficient au- 
thority to regulate the density of 
the wells that can be completed in 
the same reservoir, for the obvious 
reason that wells completed in too 
great a density, within the same 
reservoir, can only result in the 
inefficient use of the reservoir en- 
ergies, creation of tremendous un- 
derground waste and the reduction 
of the quantity of recoverable hy- 
drocarbons frequently to a point 
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below the economic limit of devel- 
opment and or production, a factor 
that undoubtedly would result in 
the premature abandonment of a 
known source of hydrocarbons. 


Diverse Ownership 


The diverse ownership of the 
surface of the earth posed one of 
the primary obstacles to be over- 
come in the development of a meth- 
od that would afford the proper 
control of the well density within a 
common reservoir; however, the 
drilling unit method has provided 
a successful answer for both the 
diversity of surface ownership and 
desired control of well density. 


In adopting drilling units for a 
reservoir, particular care must be 
exercised in determining the maxi- 
mum area that one well can effi- 
ciently and economically drain 
through a proper interpretation by 
the engineering and geological ap- 
preciation of the factual data avail- 
able concerning the characteristics 
of the reservoir. 


The determination of the maxi- 
mum area that one well can effi- 
ciently and economically drain will 
permit the delineation of an ap- 
proximately uniform system of 
drilling units for the reservoir. 


The perimeter outline of the en- 
tire pattern of drilling units does 
not and should not be construed to 
mean that it is the Department of 
Conservation’s opinion of the pro- 
ductive portions of the reservoir, 
but rather an attempt to secure the 
proper well density during the de- 
velopment stage of the productive 
portions of the reservoir. 


The orders adopting drilling 
units always provide for the ex- 
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tension of the drilling units, follow- 
ing the same pattern, as required 
by development, which recognizes 
the improbability of exact coinci- 
dence of the drilling unit pattern 
and the perimeter outline of pro- 
duction. Therefore, upon the com- 
pletion of each well, it is necessary 
to review the additional data, avail- 
able following the drilling of the 
well, in order to determine the pro- 
ductive portions of the drilling 
unit, which is all of the drilling 
unit that is rightfully entitled to 
an allowable allocation. 


The data available from future 
development may indicate that only 
a portion of a drilling unit or units 
may be underlain by productive 
portions of the reservoir, in which 
ease the tract or tracts contained 
within such drilling unit may be 
entitled to an exception, following 
notice and public hearing, to the 
location provision of the order 
adopting the drilling unit or, in the 
event such productive portions are 
insufficient to warrant the drilling 
of a well, such productive portion 
should and can be added to an ad- 
jacent unit or units in order to have 
the opportunity to recover the 
tract’s just and equitable share of 
the reservoir content without the 
necessity of requiring the drilling 
of an unnecessary well. 


Pooled Interests 


Should the drilling unit or units 
adopted embrace two or more sep- 
arately owned tracts of land, the 
owners thereof may validly agree 
to pool their interests and to de- 
velop their lands as a drilling unit. 
However, where such owners have 
not agreed to pool their interest, 
the Commissioner of Conservation 
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shall, if found by him to be neces- 
sary for the prevention of waste or 
to avoid the drilling of unnecessary 
wells, require such owners to do so 
and to develop their lands as a 
drilling unit, after notice and upon 
public hearing, upon terms that are 
just and reasonable and will afford 
the owner of each tract the oppor- 
tunity to recover his tract’s just and 
equitable share of the reservoir con- 
tent. 


The conservation statute provides 
that any interested person who is 
adversely affected by any rule or 
regulation made by the Commis- 
sioner of Conservation, and who 
has exhausted his administrative 
remedy, may obtain court review 
and such relief by a suit for an 
injunction against the Commission- 
er as defendant. 


While it is apparent to even a 
casual observer that the provisions 
of the act operate restrictions upon 
some concepts of private property, 
the necessity for the orderly devel- 
opment of the state’s natural re- 
sources is likewise apparent, and 
seems to justify, the legislative ac- 
tion. 


The principal criticism of the act, 
if any can be justified, is that its 
terms are too general and that too 
much has been left to the discretion 
of the Commissioner of Conserva- 
tion. However, the Constitutional 
authority of the Legislature to del- 
egate the power to ascertain the 
factual data upon which the law is 
to be applied, and enforced, is no 
longer a matter of question. 


Among the interesting cases con- 
cerning conservation legislation is 
the case of State vs. Thrift Oil and 
Gas Company (1926) concerning 


production that was in excess of the 
allowable granted by the Conser- 
vation Department. The defendant 
contended, among other things, that 
the statutes constituted an unlaw- 
ful delegation of legislative author- 
ity. The Court held “oil and gas 
in the common reservoir is not sus- 
ceptible of private ownership, but 
falls within the domain of the nat- 
ural resources of the state, until 
severed from the soil and reduced 
to possession in accordance with 
the conservation laws of the state 
and the rules and regulations of 
the Department of Conservation.” 


Important Case 


In one of the most important cases, 
Louisiana Gas Lands, Inc. vs. Bur- 
row (1941), it was contended that 
the act was unconstitutional be- 
cause first, it was an improper del- 
egation of legislative authority, and 
second, that the compulsory pool- 
ing provision deprived the owner 
of his property without due process 
of law. The Court held that the 
principle of delegation of legisla- 
tive powers to be exercised in con- 
formity with a reasonably well de- 
fined pattern was too well estab- 
lished and too deeply incorporated 
into our constitutional form of gov- 
ernment to be seriously questioned. 


In answer to the second conten- 
tion, the court held that there is 
co-equal right in common owners 
to take from the common source of 
supply and that the legislative 
power could be exercised for the 
purpose of protecting all collective 
owners. All of the justices were in 
accord in their approval of the 
validity of the statute. 


Another interesting case con- 
cerned the validity of a lease where 
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no well had been drilled during the 
primary term, but the tract in ques- 
ton had been unitized with other 
tracts to comprise a drilling unit 
under an order of the Department 
of Conservation and further, that 
there was one producing well on 
the drilling unit. 


The Court coneluded that the 
clause in the lease requiring the 
defendant to drill a well on the 
leased premises within the primary 
term is not applicable where a well 
producing in paying quantities has 
been drilled on land within the 
drilling unit of which the leased 
land forms a part—and where the 
leasee is prohibited by order of the 
Department of Conservation from 
drilling a well on the leased prem- 
ises. 


Departmental Structure 


To more properly understand the 
function of the Department of Con- 
servation, it is necessary to know 
the physical structure of the or- 
ganization. 


Heading up this department is 
the Commissioner, with his staff 
consisting of the Chief Engineer 
and engineering assistants, Legal 
Counsel, and State Geologist. These 
members of the Department of Con- 
servation have general duties and 
head up the various divisions which 
are namely: (1) administrative, (2) 
engineering, (3) geological survey 
and (4) legal. 


In order to cope with the numer- 
ous problems arising from opera- 
tions in the more than 873 fields, 
the state is divided into six districts 
with a district manager in charge 
of each. These offices, located in 
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Houma, Lafayette, Lake Charles, 
New Orleans, Monroe and Shreve- 
port, are directly responsible to the 
engineering division, and the work 
is coordinated through the main 
office located in Baton Rouge. 
These offices are staffed with pe- 
troleum engineers and inspectors 
whose direct responsibility it is to 
carry out and enforce the provis- 
ions of the Conservation Act. 


From the time the application 
for permit to drill is approved in 
the district office until the well is 
either completed as a producer or 
plugged and abandoned as a dry 
hole, theirs is the duty to maintain 
proper records and police the drill- 
ing and completion in accordance 
with the field rules and regulations 
which may be applicable. Their du- 
ties constitute a very important 
part of the department’s activities. 
The orders that are promulgated 
by the Commissioner are enforced 
through this medium. The Engin- 
eering Division superintends the 
work of the outlying districts and 
coordinates their efforts. 


Each field presents a separate 
problem and several spacing pat- 
terns with various size units have 
been adopted for Louisiana fields, 
depending on their individual char- 
acteristics. 


Logansport is a low relief asy- 
metrical elongate dome with two 
main gas reservoirs. It has been 
developed on a 640-acre spacing. 


The Pine Prairie Field in Evan- 
geline Parish is a piercement type 
salt dome with steeply dipping res- 
ervoir beds. This field has been de- 
veloped on 10 and 20-acre spacing 
for oil—End. 
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House of Delegates Action 


At Monroe, January 22, 1959 
Approved the appointment of 
a Committee to continue the 
study of amendments to the 
Charter and By-Laws of the 
Association. 


2) Adopted a program for the 


Annual Meeting of the Associa- 
tion. 

Established as the prize the 
sum of $100.00 to the winner 
of an essay contest to be con- 
ducted by the Committee on 
American Citizenship. 


) Ratified the appointment of a 


special committee of the House 
to study and make recommen- 
dations for revising procedure 
for appeals in criminal cases. 
Adopted a resolution approv- 
ing the standards of the A. B. 
A. for bar admissions, supra. 


(6) 


(7) 


(8) 


(9) 


Adopted a resolution approv- 
ing lectures in Louisiana High 
Schools on American Citizen- 
ship by members of the LSBA. 


Adopted a _ resolution com- 
mending the Conference of 
Chief Justices on its stand 
relative to the U. S. Supreme 
Court and adopting the sub- 
stance of the resolution of the 
Conference relative thereto. 


Adopted a resolution calling 
for the appointment of a House 
committee of five to study the 
proposition of a Louisiana Bar 
Foundation. 


Adopted the report of its Com- 
mittee relative to amendment 
of the Articles of Incorpora- 
tion. 
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Board of Governors Action 


January 10, 1959 
Board: 
Selected Henry J. Miltenberg- 
er and Charles O. Finley and 
Company as brokers of record 
to negotiate for group in- 
surance plans for members of 
the Association, including dis- 
ability, health, hospitalization, 
life, and professional liability 
coverage. 
Adopted a resolution urging 
the House of Delegates to 
adopt a resolution approving 
the standards of the A.B.A. 
and requesting the Supreme 
Court of La. to amend Article 
XII (of the Articles of incorpo- 
ration of the LSBA) in a man- 
ner that accomplishes the ob- 
jectives of the A. B. A. stand- 
ards by abolishing the diploma 
privilege and by restricting ad- 
mission to the practice of law to 
graduates of law schools that 
are approved by the A. B. A. 
Adopted resolutions providing 
for the procedure for the elec- 
tion of members to the Board 
of Governors, House of Dele- 
gates, and Nominating Com- 
mittee. 
Approved the appointment by 
the acting President of Iddo 
Pittman, Jr., to the Committee 
on the Unauthorized Practice 
of the Law to fill the vacancy 
eaused by the death of C. Paul 
Phelps, Ponchatoula. 

January 31, 1959 
Board: 


Took no action on the House 
resolution relative to the pro- 
gram of the Annual Meeting of 
the Association. 


(2) 


(3) 


(4) 


(6) 


(8) 


Approved the establishment of 
a procedure through the LSBA 
offices in cooperation with the 
Supreme Court library for 
furnishing attorneys, at a nom- 
inal cost, facsimiles of material 
in the library. 


Voted to submit to the mem- 
bership the proposed amend- 
ments to the Charter and By- 
Laws of the Association. Adopt- 
ed by the House of Delegates 
without the approval or disap- 
proval of the Board. 


Took no action on the House 
resolution relative to the es- 
say prize to be awarded under 
the auspices of the Committee 
on American Citizenship. 
Took no action on the House 
resolution relative to the ap- 
pointment of a committee to 
study appeals in criminal 
cases. 

Approved the action of the 
House in adopting the A.B.A. 
standards for admission to the 
bar, supra. 

Approved the resolution of the 
House relative to lectures on 
American citizenship in Loui- 
siana high schools by members 
of the LSBA. 

Approved the resolution of the 
House relative to its commen- 
dation of the Conference of 
Chief Justices and its adoption 
of its resolution in substance. 
Approved the resolution of the 
House relative to the referral 


to a House committee of the | 


proposition for the establish- : 
ment of a Louisiana Bar Foun- 
dation. 
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Induction of Justice Hamlin 


Associate Justice Walter B. Ham- 
lin was formally inducted into the 
Supreme Court of Louisiana in cere- 
monies January 12, 1959 in the new 
Supreme Court Building. 


Participating in the ceremonies 
were Chief Justice John B. Four- 
net; Fred Blanche, vice president of 
the Louisiana State Bar Associa- 
tion; Mayer L. Dresner, president 
of the New Orleans Bar Associa- 
tion; the Very Rev. W. Patrick 
Donnelly, S.J., president of Loyola 
University; the Rev. Canon Wil- 
liam S. Turner, rector of Trinity 
Episcopal church, and Mayor de- 
Lesseps S. Morrison. 


Chief Justice Fournet, who had 
administered the oath of office to 
Justice Hamlin on December 15, 
1958, formally welcomed him to the 
Supreme Court. (The text of Chief 
Justice Fournet’s address follows 
this article on Justice Hamlin’s in- 
duction. ) 


Blanche, in an address on behalf 
of the LSBA, said that “in no other 
position of public trust is the op- 
portunity afforded for one to ren- 
der so great a service to his fellow 
man as that of being a justice on 
the court of last resort. 


“Tt is well that we can welcome 
a man of the stature of Justice 
Hamlin to this honorable court, for 
these are grave times that confront 
the Bar, the courts and the lay pub- 
lic,” Blanche continued. 

“Our freedom and our liberty 
are being systematically encroached 
upon, and we are confronted with 
the proposition that if our way of 
life is not to become an illusion and 
our hopes a mockery, then we must 


together revalue our position as it 
pertains to preserving our liberties 
under our way of life and restrain- 
ing those influences that would de- 
stroy them. 

“The courts are our bulwark in 
this fight for the preservation of 
these rights, and we need never 
have any fear of their deprivation 
so long as the courts, as ministers 
of justice, remain cognizant that 
the justice to be administered by 
the court is justice according to the 
law.” 


Praises Service 


Dresner, in giving an account of 
Justice Hamlin’s past accomplish- 
ments, praised him for his willing- 
ness to speak before various groups 
in the community on subjects per- 
taining to law. 

He also praised Justice Hamlin 
for “his service to those having an 
interest in the law,” by writing and 
publishing a number of brochures 
on topics which had theretofore 
been neglected. 

Among the brochures named by 
Dresner were “A History of the 
Courts of New Orleans,” and a 
“Manual of Every-Day Procedure 
in the Civil District Court.” The 
latter booklet was designed to furn- 
ish information to young members 
of the Bar which they do not get 
at law school. 

Justice Hamlin, speaking briefly 
on his induction, said: 

“We are living in a troublesome 
age, and the present Constitutional 
liberties of the American people 
and the momentous questions that 
come before the courts must be con- 
sidered through patriotism by all 
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the judges in the nation if our de- 
mocracy is to be preserved.” 

Judge Hamlin said that the 
people look upon the courts as their 
“abiding strength and support in 
government. I am determined to 
uphold that tradition.” 


CHIEF JUSTICE 
FOURNET’S ADDRESS 


First, let me commend the Louisi- 
ana State Bar Association for the 
part it has played in preparing 
for these ceremonies, and thank 
those who have actively partici- 
pated, particularly Mr. Blanche, 
who has left not only a busy per- 
sonal schedule, but has also traveled 
a great distance to be here. 

Justice Hamlin, on December 15, 
as Chief Justice, I administered to 
you the oath of office, and, on be- 
half of the court, extended to you 
congratulations and best wishes for 
a happy and successful career on 
this bench. It is now my privilege 
to welcome you in these more im- 
pressive ceremonies that focus the 
attention of the legal profession 
and the public on the serious re- 
sponsibilities you are assuming, and 
lend dignity to the high calling of 
this office. 

Such formal ceremonies are of 
comparatively recent origin. For- 
merly the oath was simply admin- 
istered in the court’s private con- 
sultation chambers and, without 
further ado, we assumed our duties 
on this bench. The first deviation 
from this procedure occurred on 
May 19, 1948, when Justice Moise 
became a member of the court, at 
which time it was my privilege to 
participate in the program as acting 
chief justice during the illness of 
the late Charles A. O’Neill. With 
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the full approval and cooperation 
of my colleagues and the bar asso- 
ciation the innovation has been 
continued under my administration 
as one phase of our program to im- 
prove the administration of justice 
through the establishment of a 
better relationship and understand- 
ing between the bench, the bar, and 
the public. In addition to being the 
successor of Justice Moise, for 
whom these ceremonies were inau- 
gurated, you also have the distine- 
tion, Judge Hamlin, of being the 
first to whom these honors have 
been accorded in our new building. 


Not Without Difficulties 


The background that brings you 
to the Supreme Court at the hands 
of the people has been attested by 
those who have preceded me, and 
anything further I might add along 
this line would be but a futile elab- 
oration on their eloquence. I would 
like, instead, to emphasize that, de- 
spite your public pronouncements, 
you will find the role you now as- 
sume in our judicial structure will 
not be without difficulties—that 
the discharge of your duties in the 
light of your oath will not always 
be gauged by the sincerity of your 
motives or the legal soundness and 
excellence of your opinions. 


This is so for the reason that in 
every cause that comes before us 
for consideration there are, of 
course, two sides, and both are con- 
fident they are correct. One must 
inevitably be the loser, and it is 
rarely that he ever becomes con- 
vinced he was wrong. More often 
than not he carries his right “to 
damn us up hill and down dale” far 
beyond the fourteen days within 
which he is permitted by law to 
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point out in what manner he feels 
we have erred in our conclusion. 


There are, besides, other detrac- 
tors who, because of ideology, 
self - aggrandizement, or personal 
animus, defame and slander the ju- 
diciary, thus eroding the very foun- 
dations of individual rights under 
constitutional law which you have 
so often defended in your public 
addresses. 


Tragic Reality 


This tragic reality once caused 
the late great Justice Oliver Wen- 
dell Holmes to lament that “It is 
very painful, when one spends all 
of the energies of one’s soul in try- 
ing to do good work, with no 
thought but that of solving a prob- 
lem according to the rules by 
which one is bound, to know that 
many see sinister motives and 
would be glad of evidence that one 
was consciously bad.” 

Yet, as Judge John C. Knox of 
the New York federal circuit once 
said, even though “many people, 
knowing nothing of the cause of 
our defamation, give credence to 
the words of our detractors ... Be- 
ing judges we must hold our ton- 
gues and silently withstand the on- 


slaughts to which we are subject- 
ed.” Otherwise, the discretion lying 
inherently at the heart of judge- 
ship becomes a prey to the whims 
of public clamor and its motiva- 
tion by law, reason, and conscience 
is lost sight of. This is but one of 
the strains that test the stamina 
of the conscientious and fearless 
judge, and you will discover in 
time that, for this reason, although 
you sit on this bench as one of 
seven, you will ever remain singu- 
larly alone. 


So, Justice Hamlin, although it 
is our hope that your aspirations 
will always be as ardent, your ela- 
tion as marked, and your ideals as 
indestructible as they are at this 
moment, you will find, as you reach 
the close of the career upon which 
you now embark, the only lasting 
reward that will ever be yours is 
the sincere personal conviction that 
you have, in the words of your 
oath, faithfully and impartially dis- 
charged and performed all of the 
duties incumbent upon you as an 
associate justice of this court to the 
best of your ability and under- 
standing. But be content. This re- 
ward is sufficient. There is no 
truer measure of judicial greatness. 





the benefits and other details. 





Louisiana State Bar Association 
Group Major Medical Insurance Program 


The President and Board of Governors are pleased to announce 
a special plan of group major medical insurance which has been de- 
veloped by the Association’s special committee on insurance and offi- 
cially adopted by the Board of Governors to provide comprehensive 
benefits to the members of the Association. 

You will receive soon an enrollment card and brochure describing 
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The Supreme Court And The Rule Of Law 


by Ray Forrester, Dean, School of Law, Tulane University 


An able professor of law, who now sits on the Supreme Court, once said: 
“In simple truth, the difficulties that government encounters 
from law do not inhere in the Constitution. They are due to the 


judges who interpret it. . 


. That document has ample resources 


for imaginative statesmanship, if judges have imagination for 


statesmanship.’’ 
* * * 

Not long after the Brown de- 
cisions when suggestions of violent 
resistance were beginning to appear, 
I made a series of speeches, saying: 


“The basic concept of the 
rule of law is... that the gov- 
ernors as well as the governed 
must follow and abide by the 
established system of law, in- 
cluding the established system 
for making, changing and 1n- 
terpreting the law. The alter- 
native to the rule of law is an- 
archy and revolution—the solu- 
tion of problems by force rath- 
er than by law and reason.’’ 


And further on, it was said: 

*“While it is permissible to 
criticize decisions of the Court 
and to work for their reversal 
—for the Court is certainly not 
infallible and has often changed 
its position when convinced of 
prior error—this should be 
done in an orderly and peace- 
ful manner. The law and the 
Court, as an institution, should 
be respected in the meantime. It 
is dangerous to attack the tradi- 
tional function of the Court 
and to seek to undermine pub- 
lic acceptance of the Court, as 
an institution, for that is the 
keystone of our version of the 
rule of law and the foundation 
of our law-abiding traditions.’’ 


358 





What I said was and is true. But 
I failed to emphasize the dual and 
reciprocal nature of the rule of 
law. My comments were directed 
to the governed. They were one- 
sided in that I did not stress the 
fact that the governors are also 
bound. I did not explain the pro- 
visions of the rule of law which 
govern the Supreme Court and 
which give protection to the gov- 
erned from possible abuses of pow- 
er by that body. 

At that time, I was fearful of 
the violation of the rule of law 
by the governed. Now, I have come 
to the conclusion that the Court, 
while insisting on the faithful ob- 
servance by the governed, has 
failed to give faithful adherence to 
that portion of the rule of law 
applicable to itself. 


Basic Essentials 


From the time of John Marshall, 
the Court has spelled out its own 
rule of law. The basic essentials 
are: 

First, that it shall exercise only 
the judicial power; 

Second, that it shall live faith- 
fully with the principle of the 





This address was made by 
Dean Forrester at the 50th 
anniversary meeting of the Tu- 
lane chapter of Phi Beta 
Kappa. 








separation of powers, using care 
not to cross the line into the leg- 
islative or executive field or into 
the powers of the states; 

Third, that it shall be governed 
by the rule of self-restraint, scru- 
pulously withstanding the tempta- 
tion to assume the role of the pro- 
tagonist, or to infuse its decisions 
with the individual opinions of its 
members on moral and social is- 
sues of policy, bearing in mind its 
delicate and fragile role of final 
and impartial arbiter whose judg- 
ment is without appeal, except by 
extreme measures, and whose pow- 
er is based, finally, on voluntary 
acceptance born of public confi- 
dence in its wisdom and sober judg- 
ment. 

In the several instances in Amer- 
ican history when the Court has 
violated its own rule of law, the 
result has been a loss of respect 
not only for the Court but for 
law in general and for the law- 
abiding habits of our people. 

As a present member of the 
Court once said: “To what extent 
the feeling for all law is attenu- 
ated by nationwide disregard of 
one law, no man can measure.” 

The Dred Seott case is an ex- 
ample with which we are all fa- 
miliar. Such manifestations of ju- 
dicial self-assertion endangers the 
rule of law in its entirety. The 
effect and the hazard go far be- 
yond the immediate problem. 

In suggesting that the members 
of the Court have violated the 
rule of law, I do so with recogni- 
tion of the integrity of the indi- 
vidual men involved, with aware- 
ness of the awesome task they per- 
form, and with appreciation of the 
idealism and good intentions with 
which they have acted. The end 


they seek and the vision that draws 
them on is, undoubtedly, that of 
a better America and a better 
world as they see it. But the 
means they have chosen must be 
tested by the results. Not the 
least of these is the present status 
of the public respect for and ac- 
ceptance of the Court, which is the 
keystone of our rule of law. 


What is its present status as 
to public acceptance? How faith- 
fully is it adhering to its rule of 
law? 

On this vital issue I offer, first, 
the following witnesses: the chief 
justices of the state supreme courts, 
the members of the federal judi- 
ciary other than those on the Su- 
preme Court, the Congress, the 
President, and, finally, Learned 
Hand. Second, I will review brief- 
ly a few representative decisions 
of the Court. 

The first witness: According to 
the Conference of Chief Justices of 
the United States, the Supreme 
Court exhibits the following char- 
acteristics (which I quote or para- 
phrase from the Committee Report 
approved by the Conference) : 

1. It presses the extension of 
federal power and presses it too 
rapidly ; 

2. Adopts too often the role of 
policy maker without proper judi- 
cial restraint; 

3. Assumes, in cases arising un- 
der the Fourteenth Amendment, 
primarily legislative powers; 

4. Assumes ‘‘almost unlimited 
policymaking powers’’ beyond those 


- ever contemplated by the draftsmen 


of the original Constitution or the 
Fourteenth Amendment. 

5. Attains immense, and in many 
respects, dominant power despite 
the constitutional system of checks 
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and balances and of separation of 
powers ; 

6. By its recent decisions, casts 
considerable doubt on the validity 
of the American boast that we have 
a government of laws and not of 
men; 

7. Creates needless uncertainty 
by multiple opinions and conclus- 
ions unsupported by a majority 
theory ; 

8. Fails itself to accord finality 
to its own decisions and to the 
doctrine of stare decisis, while it ex- 
pects firm adherence by those sub- 
ject to its power. 

In conclusion, 
said: 

“ * * * frequent differences and 
occasional overrulings of prior de- 
cisions in constitutional cases cause 
us grave concern as to whether in- 
dividual views of the members of 
the court as from time to time con- 
stituted, or of a majority thereof, 
as to what is wise or desirable do 
not unconsciously override a more 
dispassionate consideration of what 
is or is not constitutionally war- 
ranted. We believe that the latter 
is the correct approach, and we 
have no doubt that every member 
of the Supreme Court intends to 
adhere to that approach, and be- 
lieves that he does so. It is our 
earnest hope which we respectful- 
ly express, that that great Court 
exercise to the full its power of 
judicial self-restraint by adhering 
firmly to its tremendous, strictly 
judicial powers and by eschewing, 
so far as possible, the exercise of 
essentially legislative powers when 
it is called upon to decide ques- 
tions involving the validity of 
state action, whether it deems such 
action wise or unwise. The value 
of our system of federalism, and 
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the Conference 


of local self-government in local 
matters which it embodies, should 
be kept firmly in mind, as we be- 
lieve it was by those who framed 
our Constitution. 

“At times the Supreme Court 
manifests, or seems to manifest, an 
impatience with the slow workings 
of our federal system. That im- 
patience may extend to an unwill- 
ingness to wait for Congress to 
make clear its intention to exer- 
cise the powers conferred upon it 
under the Constitution, or the ex- 
tent to which it undertakes to ex- 
ercise them, and it may extend 
to the slow processes of amending 
the Constitution which that instru- 
ment provides. The words of Elihu 
Root on the opposite side of the 
problem, asserted at a time when 
demands were current for recall 
of judges and judicial decisions, 
bear repeating: ‘If the people of 
our country yield to impatience 
which would destroy the system 
that alone makes effective these 
great impersonal rules and _ pre- 
serves our constitutional govern- 
ment, rather than endure the tem- 
porary inconvenience of pursuing 
regulated methods of changing the 
law, we shall not be reforming. We 
shall not be making progress, but 
shall be exhibiting that lack of 
self-control which enables great 
bodies of men to abide the slow 
process of orderly government 
“ather than to break down the bar- 
riers of order when they are struck 
by the impulse of the moment.’ 
(Quoted in 31 Boston University 
Law Review 43). 

“We believe that what Mr. Root 
said is sound doctrine to be fol- 
lowed towards the Constitution, the 
Supreme Court and its interpre- 
tation of the Constitution. Surely, 








it is no less incumbent upon the 
Supreme Court, on its part, to be 
equally restrained and to be as sure 
as is humanly possible that it is ad- 
hering to the fundamentals of the 
Constitution with regard to the dis- 
tribution of powers and the separa- 
tion of powers, and with regard to 
the limitations of judicial power 
which are implicit in such separa- 
tion and distribution, and that it is 
not merely giving effect to what it 
may deem desirable.” 


It should be noted that these con- 
clusions were supported by thirty- 
six chief justices and disapproved 
by only eight. [Two justices ab- 
stained and four were not present. | 


The second witness: In answer to 
an inquiry by a national periodical 
directed to all judges of the United 
States Courts of Appeals and Unit- 
ed States District Courts, asking 
whether they agreed or disagreed 
with the conelusions of the Chief 
Justices, one hundred and twenty- 
eight of the federal judges replied. 
Forty-six per cent of those reply- 
ing expressed agreement. Thirty- 
nine per cent disagreed. Fifteen 
per cent preferred not to express 
any view. 


The third witness: The Congress 
of the United States, through its 
consideration of the Jenner Bill 
during the last session, expressed 
its own disapproval of the Court 
and reflected the growing lack of 
confidence of the people by nearly 
enacting a statute which would 
have substantially curtailed the 
basic powers of the Court. 


The fourth witness: The Presi- 
dent, in this delicate situation in- 
volving a coordinate branch of the 
federal government has followed 


the advice that Holmes once gave 
to a wordy lawyer. “Counsellor,” 
he advised, “you should read 
French novels, they teach one to 
say alot by innuendo.” The Presi- 
dent has said a lot by what he has 
not said. 


And last but by no means least, 
the witness Learned Hand, who 
with characteristic early insight 
and independence of _ thought, 
stated his judgment some months 
ago, even before the more recent 
decisions and before the others had 
spoken. He suggested that the 
Court has assumed the role of a 
Super-legislature, a Third Cham- 
ber. 


Need I sum up the answer and 
the emphasis that these witnesses 
give? They speak for themselves. 


Review Of Cases 


But so that our judgment will 
not be entirely dependent on the 
opinions of others, though they be 
those best qualified to know, let 
us review briefly a few samples 
of the work of the Court; a case 
involving state power to regulate 
admissions to the bar, cases con- 
cerning criminal justice, and the 
cases regarding segregation. 


First, Konigsberg v. State Bar of 
California, 353 U. S. 252, decided 
in May of 1957. In this case an ap- 
plicant for admission to the bar 
refused to answer questions regard- 
ing his Communist affiliations, past 
and present, in a hearing before 
the state bar examiners. The Su- 
preme Court did not deny that 
these questions were relevant and 
permissible, nor did it deny that 
the burden was on the applicant to 
show his good moral character. Yet 
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the majority found that the state 
examiners had violated the due 
process clause of the Fourteenth 
Amendment by denying admission. 
They expressed their reason as fol- 
lows: 

“ |. . we are compelled to con- 
clude that there is no evidence in 
the record which rationally justi- 
fies a finding that Konigsberg 
failed to establish his good moral 
character or failed to show that 
he did not advocate forceful over- 
throw of the Government.” 


Does it make sense to recognize 
that certain questions may be ask- 
ed by the state in deciding on ad- 
mission to the bar and then hold, 
in effect, that refusal of the ap- 
plication to answer the questions 
eannot be taken into account by 
the state in evaluating him? 


Mr. Justice Harlan, in dissent, 
stated : 


« . . . what the Court has 
really done ... is simply to 
impose on California its own 
notions of public policy and 
judgment . . . today’s decision 
represents an unacceptable in- 
trusion into a matter of state 
concern.’ 


The Committee Report, approved 
by the Chief Justices, said that the 
case reached 


“ 


. the high water mark so 
far established by the Supreme 
Court in overthrowing the action 
of a state and in denying to a state 
the power to keep order in its own 
house.” 

In Griffin v. Illinois, 351 U. S. 
12, decided in April of 1956, the 
Court held that an indigent de- 
fendant in a criminal case had a 
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constitutional right to receive a 
transcript of record free of charge 
for purpose of appeal, where other 
defendants in similar cases were 
permitted review at their own ex- 
pense. Mr. Justice Frankfurter, 
concurring, urged the Court to lim- 
it the effect of the decision to fu- 
ture cases and to exclude past pro- 
ceedings because of the “numbers 
unknown to us... who will find 
justification in this opinion unless 
properly qualifed (to claim) that 
they are under illegal detention. 
...” But the majority ignored this 
word of caution, prompting the 
Chief Justices to observe that: 


“‘Just where Griffin v. Il- 
linois may lead us is rather 
hard to say.”’ 


This apprehension was confirmed 
by the decision of the Supreme 
Court in Eskridge v. Washington, 
78 S. Ct. 1061, decided in June of 
1958, in which the Court applied the 
principle of the Griffin case, de- 
cided in 1956, to a prisoner con- 
victed for murder in 1935. 


Thus, the Court applies retro- 
spectively a newly created right 
to the countless cases already ad- 
judicated under the former rule. 


On the general subject of the 
Court’s review of state criminal 
eases, the Chief Justices said: 


In such matters the Supreme 
Court not only feels free to re- 
view the facts, but considers it to 
be its duty to make an independent 
review of the facts. It sometimes 
seems that the rule which governs 
most appellate courts in the review 
of findings of fact by trial courts 
is given lip service, but is actually 
given the least possible practical ef- 
fect...” 











And Mr. Justice Frankfurter felt 
obliged to say of one criminal case 
decided recently that: 


“The present decision will turn 
out to be an isolated deviation from 
the strong current of precedent—a 
derelict on the waters of the law.” 
Lambert v. California, 355 U. 8. 63 
(1957). 


Further, one cannot ignore the 
general conclusion of Mr. C. W. 
Wickersham, Jr., writing in a re- 
cent issue of the Cornell Law Quar- 
terly, when he says that the Su- 
preme Court gives the guilty the 
maximum opportunity to escape the 
punishment decreed by Congress 
and the States. 


Strong Reaction 


The strong reaction of respon- 
sible and informed people of the 
performance of the present Court 
is indicated by the statement in the 
Committee Report, approved by 
the Chief Justices, concerning 
Sweezy v. New Hampshire, 354 U.S. 
254 (1957). 


In that case the Court reversed 
the New Hampshire Supreme Court 
which had sustained the conviction 
of the defendant for contempt for 
failure to answer questions in a 
state legislative investigation of 
subversive activity. The reversal 
was based, in part at least, on the 
ground that the prosecution had 
not shown that the state legislature 
wanted the information sought in 
the questions put to the defendant. 
The Committee Report said that 
this conclusion seemed “so unreal 
as to be incredible.” 


To be fair, however, one must 
concede that when considered in- 
dividually, most decisions of the 


Court are, at least, debatable. But 
it is the trend and the pattern of 
the decisions that seeps into the 
awareness of the constant reader 
and slowly reveals itself. 


It is interesting to note that the 
Chief Justices omitted any ref- 
erence whatever to the segregation 
cases. Undoubtedly, they were 
anxious to avoid any suggestion 
that the racial situation was respon- 
sible for their condemnation of the 
Court. Incidentally, some observ- 
ers contend that dissatisfaction 
with the Court stems largely from 
the segregation cases. This is an 
opinion I do not share. In fact, I 
would say that some of the more 
responsible critics of the Court 
have spoken out in spite of the fear 
that their position might be con- 
sidered related to the segregation 
issue. 

But while the Chief Justices 
avoided the segregation cases, there 
is one comment which they make 
that is relevant: 


“Adjustments,” say the Justices 
in relation to the allocation of 
state and federal power, “can hard- 
ly be effected without some fric- 
tion. How much friction will de- 
velop depends in part upon the 
wisdom of those empowered to alter 
the boundaries and in part upon 
the speed with which such changes 
are effected. Of course, the ques- 
tion of speed really involves the 
exercise of judgment and the use 
of wisdom, so that the two things 
are really the same in substance.” 


This quotation contains the 
words that isolate the issue to be 
resolved in appraising the segrega- 
tion cases—“wisdom”, “judgment”, 
“speed”—these, as the Justices say, 
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are “really the same in substance.” 
The Justices thus indicated the 
basic weakness of the Court with- 
out mentioning the segregation 
cases in which this defect has had 
its most tragic consequence, to all 
concerned. 


Opinion Changed 


I approach a specific evaluation 
of the segregation cases with hesi- 
tation. My opinion there has 
ehanged substantially. Yet the 
change has been nearly impercep- 
tible and is the sum total of hun- 
dreds of items of experience, con- 
scious and subconscious, impossible 
to remember and recount. 

I am reminded of the observation 
of Robert Louis Stevenson that 
“".. one of the grossest and broad- 
est sayings conveys the monstrous 
proposition that it is easy to tell 
the truth ... truth in human re- 
lations is of this more intangible 
and dubious order: hard to seize, 
and harder to communicate.” 

My own experience is reflected 
in the following Associated Press 
dispatch, which relates the experi- 
ence of others. It was published be- 
fore the Supreme Court decided the 
Little Rock case. It reads: 

“The Arkansas Gazette said in an 
editorial Tuesday that there is no 
alternative to permitting a delay 
in integration here except the kind 
of federal enforcement ‘that would 
amount to something very like a 
new Reconstruction.’ 

“The newspaper, which won the 
Pulitzer Prize for its locally un- 
popular stand during the integra- 
tion crisis of last fall, said ‘no one 
can doubt that the alternative to 
delay is chaos in education of a 
duration no man can now foresee.’ 
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“Executive Editor Harry 8. Ash- 
more, who wrote the editorial, said 
‘this newspaper said in its first com- 
ment on the 1954 Supreme Court 
decision that the great task ahead 
would be to find a way to prevent 
serious and sustained damage to 
the public school system while find- 
ing means by which the South 
would comply with the new public 
policy—and we have bent our own 
efforts to that task.’ 


“We, and those who shared our 
view across the South, have failed. 
There is no way, for the time be- 
ing at least, to obtain such com- 
pliance without doing serious and 
perhaps irreparable harm to the 
system of public education upon 
which our children, colored no less 
than white, are dependent.’ 

“The editorial said that the ef- 
fect of a delay this week by the 
Supreme Court would be to halt de- 
segregation in the resisting states 
for the foreseeable future. But the 
Gazette took the position that this 
would be preferable than the al- 
ternative which it said would dam- 
age education for all. 

“The newspaper suffered what it 
said was a 10 percent circulation 
loss because of its editorial support 
of the Little Rock School Board’s 
compliance with federal court di- 
rectives and [its] criticism of Gov. 
Orval E. Faubus for what it termed 
his course of defiance of the federal 
courts. 

“The newspaper continued its 
support of the board when it sought 
legal relief in U. S. District Court. 
That relief was granted in the form 
of a two and one-half-year-delay by 
Judge Harry Lemley; was denied 
on appeal to the 8th Cireuit Court 
of Appeals, and is now being sought 








by the board before the U. S. Su- 
preme Court.” 


Mr. Ashmore’s editorial proves 
what Mr. Justice Frankfurter once 
said: 


‘‘Kxperience of ten contra- 
dicts the best of abstract reason- 
ing.”” 


It is my conviction that experi- 
ence within the last five years dem- 
onstrates the mistake in judgment 
and, above all, in timing, contained 
in the Brown eases. I am surprised 
to hear responsible people say that 
the Court had no choice in timing— 
that it was required to decide the 
issue when presented with it. This 
overlooks the inherent discretion in 
the Court, exercised many times, to 
forego the decision of a case on a 
particular issue raised by the par- 
ties. Certainly, the Supreme Court 
has the resources to leave aside the 
decision of an issue if it feels the 
result will be harmful and _ ill-ad- 
vised, or, if need be, to follow pre- 
cedent until timeliness is consistent 
with wisdom and sober judgment. 


Two Facts Revealed 


Timing is the crux of the evalua- 
tion of the Segregation Cases. I ex- 
press this conviction because I be- 
lieve that experience with the de- 
cisions has revealed two facts which 
were not foreseen by the Court in 
its abstract reasoning of 1954: 


First: Instead of aiding race re- 
lations the cases have led to their 
harm. The real problem is one 
of human understanding and emo- 
tion and if it is to be solved it 
must be solved on that level. Since 
the Brown eases, the feelings of the 
races toward each other have de- 
teriorated notably. Animosity, pre- 


judice, hatred, and lack of com- 
munication have followed the de- 
cision, although I hasten to add 
that the mistakes of others have 
also contributed to the tragedy. 
But I believe that a wise court 
could have foreseen that this de- 
cision would provoke such a chain 
of events. In fact, many men of 
experience and good intent warned 
of such a result from the very be- 
ginning. 


If the objective of the Brown 
cases was to help the negro, to im- 
prove the relations of the races and 
to foster the psychological feeling 
of friendship and equality among 
them, isn’t it clear that it has 
failed? The victories won, even 
from the viewpoint of the negro, 
have been Pyrrhie. Perhaps what 
the Court really needs is a more 
profound understanding of human 
nature and social psychology than 
that reflected in the limited cita- 
tions in the Brown ease. 


Second: The Brown case was ini- 
tially defended on the ground that 
America should present a pure and 
perfect picture to the world of 
constitutional equality in race re- 
lations. In the abstract, this was 
a convincing argument; but experi- 
ence has proven its fallacy. Human 
nature does not change over night, 
even to aid the nation in the bat- 
tle with the Russians. In place of 
the relative quiet and steady prog- 
ress of the pre-Brown period, we 
have created a situation that could 
hardly be more favorable to Com- 
munism from a propaganda stand- 
point. At a time when our entire 
national attention should have been 
united in withstanding our ene- 
mies in the struggle for national 
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survival, we have invented, by our 
own hands, a cold civil war which 
in many respects repeats the suc- 
cession of mistakes that led to the 
catastrophe of the 1860’s. Could 
the Russians themselves have de- 
vised a more effective and diaboli- 
cal device for weakening and dis- 
tracting us, than the one we have 
created ourselves? Could world 
publicity more deadly have been 
manufactured? The State of Ar- 
kansas, which had been one of the 
more tolerant of the Southern 
states, which had admitted negroes 
to its State University without a 
court order, which had in good 
faith sought a solution to a deep 
seated problem, was defamed be- 
fore the eyes of the world. Little 
Rock, probably chosen for the in- 
tegration bridgehead in the South 
because of the moderate and toler- 
ant desire of its people to solve the 
problem was made a scapegoat be- 
fore the world by the actions of 
extremists on both sides, leaving a 
scar of resentment perhaps as deep 
as that left from the Civil War and 
one which may heal more slowly. A 
by-product was the recent defeat 
of Congressman Brooks Hays, a 
man of Christian motivation who 
had warned that extreme positions 
on either side would only “add to 
the tensions in the community that 
are disastrous.” While the Battle 
of Arkansas versus the United 
States Supreme Court was being 
waged, into which the Army and 
the Commander-in-chief were 
drawn, the Russians were permitted 
to move forward with singleness 
of purpose in their quest for dom- 
ination. 

But you will ask, what was the 
alternative available to the Su- 
preme Court in 1954 when the 
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Brown case was decided? I of- 
fer this suggestion. Prior to 
1954, the separate but equal doc- 
trine of the Plessy case had evolved 
rapidly in aid of the negro through 
a succession of cases, culminating 
in the decision of Sweatt v. Painter 
in 1950. In that case the Court laid 
down the rule that the word 
“equal” in the Plessy formula 
should be firmly and literally ap- 
plied. Thus, if the separate facili- 
ties were not truly equal, the negro 
was entitled to admission to the 
superior white school. This meant, 
of course, that in many areas of 
education the states were required 
to improve substantially the schools 
for negroes or failing to do so, to 
admit negroes in rapidly increas- 
ing numbers to white institutions. 
It is of special significance that the 
South was accepting this solution. 
The rule of law was being obeyed, 
even though in some instances, re- 
luctantly and painfully. Arkansas 
and Little Rock, for example, were 
making substantial progress. There 
was no sharp, dramatic, provoking 
change in the law or in social cus- 
tom. Many private institutions, 
recognizing the need of negroes for 
opportunities in higher education 
were voluntarily, though cautious- 
ly, opening their doors. Progress 
for the negro was being made; 
steadily, peacefully, and with gain- 
ing tempo. 


Picture Changed 


This hopeful and optimistic pic- 
ture was changed by the Supreme 
Court. Had it been preserved for 
a few more years or a few genera- 
tions, a climate of acceptance in 
the nation might have been created 
which would have made the wide 
educational opportunities for the 
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negro while preserving peaceful 
and improving race relations. 

Again, I stress the factor of 
timing. The Chief Justices, men 
of experience in local problems, 
have said: 


“How much friction will de- 
velop depends in part upon the 
wisdom of those empowered to 
alter the boundaries and in part 
upon the speed with which such 
changes are effected. . . The 
question of speed really involves 
the exercise of judgment and 
the use of wisdom, so that the 
two are really the same in sub- 
stance.’’ 


After all, “Human government 
can be no better in the end than 
human nature.” While law and 
governmental power can nudge the 
human mind and spirit steadily to- 
ward a resisted end, it cannot 
change human nature overnight by 
edict alone. If it could, we might 
dispense with the churches and 
let the Supreme Court decree that 
under the Fourteenth Amendment 
sin and the Devil himself shall be 
in violation of due process and the 
equal protection of the laws. 


Speaking of the due _ process 
clause, let me say that perhaps the 
most overlooked and most reveal- 
ing ease of all in evaluating the 
present Court is that of Bolling v. 
Sharpe, 347 U. S. 501 (1954), the 
companion case to the first Brown 
decision. 

In a cursory opinion, the Court, 
relying on the due process clause, 
in the absence of an equal protec- 
tion clause in the Constitution re- 
lating to the federal government, 
held that the laws passed by Con- 
gress regulating school segregation 


in the District of Columbia were 
invalid. 

Among the members of the Court 
joining in this result were those 
who had consistently objected to 
the use of the due process clause 
as a means of substituting the 
judgment of the Court for that of 
the legislature on substantive mat- 
ters. 

Also worthy of note is the fact 
that Congress is given express pow- 
er in Article I of the Constitution 

“To exercise exclusive Legisla- 
tion in all cases whatsoever, over” 
the District of Columbia. 

The historic issues posed by Boll- 
ing, together with the seeming in- 
consistency of some of the Justices 
involved, have been lost in the 
dust of the Brown eases. 

And what of Cooper v. Aaron, the 
most recent episode involving Little 
Rock? 

Just before the opinion appeared 
in September, I had been reading 
the Bridges case, 314 U. S. 252, in 
which a present member of the 
Court, dissenting, said: 

“Just because the holders of ju- 
dicial office are identified with the 
interests of justice they may for- 
get their common human frailties 
and fallibities. There have some- 
times been martinets upon the 
bench as there have also been 
pompous wielders of authority who 
have used the paraphenalia of 
power in support of what they 
ealled their dignity.” 

And I am reminded further of 
a comment by the same Judge in 
the Pollak case, 343 U. S. 451: 


“The judicial process demands 
that a judge move within the 
framework of relevant legal rules 
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and the covenanted modes of 
thought ascertaining them. He 
must think dispassionately and sub- 
merge private feeling on every re- 
spect of a case. * * * 

“This case for me presents such 
a situation. My feelings are so 
strongly engaged as a victim of 
the practice in controversy that I 
had better not participate in judi- 
cial judgment upon it.” 


Court On Trial 


In Cooper v. Aaron there were 
other parties in interest in addition 
to Cooper and Aaron. The United 
States Supreme Court, itself, was 
on trial, together with Governor 
Faubus, the people of Arkansas, 
and to some extent the President. 
The case involved a sequel to the 
Brown decisions—a sequel which 
all admitted was tragic. Who was 
to blame? The Court gave a quick 
answer. It said: 

“, . the conditions ... are 
directly traceable to the... actions 
of officials of the State of Arkan- 
sas... which have brought about 
violent resistance to [the] decision 
in Arkansas The growth of 
the Board’s difficulties to a magni- 
tude beyond its unaided power to 
control is the product of state ac- 
tion.” 

If the Court were truly objec- 
tive, I think it would have added 
‘‘and the product of an untimely 
and unwise decision of the United 
States Supreme Court.” In truth, 
Little Rock was the result of a se- 
ries of errors by several forces, all 
of them acting as catalysts in fan- 
ning a smoldering flame, but one 
which might have been anticipated 
and held under control by any one 
of the agencies involved. But, in- 
stead of admitting the painful and 
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embarrassing truth, the Court 
chose to cast the entire blame on 
the officials of the State of Ar- 
kansas. 


And what was the remedy? 
In the second Brown decision, 
the Court made this statement: 


“Full implementation of these 
constitutional principles may re- 
quire solution of varied local 
school problems. School authori- 
ties have the primary responsibility 
for elucidating, assessing, and solv- 
ing these problems; courts will 
have to consider whether the ac- 
tion of school authorities consti- 
tutes good faith implementation of 
the governing constitutional prin- 
ciples. Because of their proximity 
to local conditions and the possible 
need for further hearings, the 
courts which originally heard these 
cases can best perform this judicial 
appraisal.” 

Notwithstanding this initial ex- 
planation of policy, the Supreme 
Court in the Cooper case rejected 
a plan formulated by a_ school 
board that had worked sincerely, 
courageously, and with personal 
sacrifice to solve the local problem. 
Furthermore, the Court rejected the 
findings of the United States Dis- 
trict Court which sustained the wis- 
dom and the timing involved in 
the new school board plan. Was it 
a wise decision? Within a few 
weeks, all members but one of the 
Little Rock School Board resigned, 
describing the situation in whch 
they were left by the Cooper de- 
cision as “hopeless”. The Superin- 
tendent of the Little Rock schools, 
who had been given credit for for- 
mulating the initial plan, as well 
as the more recent one involved in 
the Cooper case, was dismissed. 
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Abandons Moderation 


By rejecting the solution sug- 
gested by the Little Rock moder- 
ates in the Cooper ease, the Su- 
preme Court, in practical effect, 
rejected them. It abandoned the 
moderate position itself. 


Recently, during their annual 
meeting, the Roman Catholic bish- 
ops of the United States, after ex- 
pressing their opposition to segre- 
gation, said: 

“Prudence may be called a virtue 
that inclines us to view problems in 
their proper perspective. It aids 
us to use the proper means to se- 
cure our aim. 

“We may deplore a gradualism 
that is merely a cloak for inaction. 
But we equally deplore rash im- 
petuosity that would sacrifice the 
achievements of decades in ill-timed 
and ill-considered ventures.” 

Not many years ago, Holmes, 
Brandeis, Cardozo, Stone and a 
score of other great judges car- 
ried the responsibility of dealing 
with the segregation problem. In 
view of that fact, this question pre- 
sents itself: Why did they main- 
tain the separate but equal doctrine 
during their tenure? It is no an- 
swer to say that the issue was not 
presented to them. Brandeis did 
not hesitate to overrule Swift v. 
Tyson in a case in which the issue 
had not been presented. He reach- 
ed out and seized the issue, as the 
Court has done in other cases where 
it felt that wisdom and timeliness 
required it. In fact, the Erie case, 
which overruled Swift v. Tyson was 
decided in an opinion by Justice 
srandeis in the same year that the 
Court reaffirmed the Plessy doc- 


trine in Missouri ex rel. Gaines v. 
Canada. In that very case these 
great judges could have overruled 
Plessy. It is certainly no answer to 
say that these men approved in 
principle of Plessy. I am confi- 
dent that each of them would have 
been glad to write a Brown decision 
if he had felt that it was within 
the judicial power to do so and 
that as a matter of wisdom and 
timeliness, it would have brought 
about more good than harm. 

The same judicial self-restraint is 
reflected in the fact that in the 
days of Holmes and Brandeis the 
problem of equal rights for wom- 
en, even in the obvious field of 
voting rights, was left for settle- 
ment by the Court to constitu- 
tional amendment rather than by 
the quicker and easier judicial fiat. 

Consideration of wisdom and tim- 
ing probably accounts for the con- 
sistent refusal of Congress to take 
action in the field covered by the 
segregation cases, despite the fact 
that there is no question of its 
power to do so. The Fourteenth 
Amendment in the Fifth Section 
expressly provides that “Congress 
shall have power to enforce the 
Amendment by appropriate legis- 
lation.” 

It is relevant to note that Con- 
gress has withheld action though 
expressly charged with this fune- 
tion by the Fourteenth Amend- 
ment. The Court, with no such 
plain authorization, has intruded. 


While there is little to be gained 
by pointing the finger of blame to- 
ward one of the several forces re- 
sponsible for our present dilemma, 
I think the quotation with which I 
began this discussion is worthy of 
repetition at the concluson : 
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“‘In simple truth, the diffi- 
culties that government encoun- 
ters from law do not inhere in 
the Constitution. They are due 
to the judges who interpret it. 
... That document has ample 
resources for imaginative states- 
manship, if judges have imag- 
ination for statesmanship.’’ 


The solution to the problem can 
and should come from within the 
Court, itself. Intervention from 
Congress will do injury to the ac- 
customed structure of the rule of 
law as now expressed in the rules 
and practices governing the Su- 
preme Court. 

In times past, the Court has 


found a solution. I believe it will 
do so again with the aid of the 


frank counsel of its friends and 
the tolerant self-restraint of its 
responsible critics. 


+. 
v 





Northwestern 
Short Courses 


The Northwestern University 
School of Law will offer two short 
courses for attorneys this summer. 

The first is the second annual 
short Court for Defense Lawyers in 
Criminal Cases to be held July 20- 

The second is the 14th annual 
short Course for Defense Lawyers 
in Criminal Cases to be held July 
20-25. 








Continuous Service Since 189] 


THE FIRST NATIONAL BANK 
OF LAFAYETTE 


Lafayette, Louisiana 


IN THE HUB CITY 
OF SOUTHWEST LOUISIANA 


Member of Federal Deposit Insurance Corporation and Federal Reserve Bank 








370 





S 


Will You Take Two More Clients? 


by Richard L. Gilliom 


Will you take the case of your Profession and the Public and present 
their cases as stoutly and loyally as any other matter in your office? 
You already have your retainer framed and hanging in your office. 


When you have had time to fully 
acquaint yourself with the file by 
studying the problems and ascer- 
taining the facts, you will be able 
to advise us as to the best course 
of action. Should we educate, ne- 
gotiate or litigate, or use a combi- 
nation thereof, or should we await 
further developments or simply sur- 
render? 


Our adversaries are first those 
lawyers themselves who, unwitting- 
ly or otherwise, are in violation of 
Canon of Ethics No. 47, which pro- 
hibits the use of their professional 
services or names in aid of, or to 
make possible the unauthorized 
practice of law by any lay agency, 
personal or corporate. 


The obvious wrong in such viola- 
tion is that true professional services 
cannot be produced thereunder for 
the reason that disinterested advice 
or undivided loyalty cannot be giv- 
en to the persons sought to be rep- 
resented by the lay agency involved 
in the furtherance of its business. 








This article by Richard L. 
Gilliom, Indianapolis, chair- 
man of the Unauthorized Prac- 
tice of Law Committee, Indi- 
ana State Bar Association, is 
reprinted from the ‘‘Res Ges- 
tae’’ of the Indiana State Bar 
Association. 





Dangerous Situation 


The second category of adver- 
saries is composed of lay individuals 
and lay agencies made up of per- 
sons who have not undergone the 
long course of study, both general 
and professional, and met the re- 
quirements for admission to the 
Bar. These persons obviously are 
not officers of any court and sub- 
ject to its supervision, nor are they 
subject to the profession’s self-im- 
posed code of ethics. The supposed 
or actual possession of some knowl- 
edge of the law by these persons 
make for a dangerous situation not 
fully appreciated by the public. 
This is not intended as an indict- 
ment of legitimate business and 
professional groups who confine 
their activities to selling the service 
they have to offer and who avoid 
advising their clients as to legal 
matters. 

Of course, no man is required to 
employ a lawyer if he does not 
wish to do so, and no man can com- 
plain if he knowingly chooses to 
act upon the advice of a non-law- 
yer. But the public is entitled only 
to receive legal advice from men 
skilled in law, qualified by char- 
acter, sworn to maintain a high 
standard of professional ethics, and 
subject to the control and discipline 
of the courts. 

When the public receives legal 
advice from the two categories 
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mentioned above, as a substitute 
for, or purported to be equivalent 
to, a lawyer’s advice, it is cheated 
and as a result can suffer damage 
which no court can undo. If the 
public were as well-trained in the 
profession as you are and could be- 
gin to recognize unauthorized prac- 
tice in all of its forms, the public 
would neither unwittingly patron- 
ize nor permit unauthorized prac- 
tice of law to exist. 

It is for this reason that your pro- 
fession needs your services first to 
police the profession itself to stamp 
out the giving of unethical advice 
by persons who would violate Can- 
on 47 and secondly to serve the in- 
terest of that large segment of the 
public which is uninformed as to 
the consequences of unauthorized 
practice of law. 


Explaining the Facts 


You sir, with the aid of your Bar 
Association, are about the only per- 
son left to explain the facts to the 
public, so it will be able to recog- 
nize, avoid and report unauthorized 
practice. And you will be taking 
the case not for selfish motives, but 
in the true interest and protection 
of the public whom you will repre- 
sent as a client and in the discharge 
of the trust placed in you by the 
public and the courts when you be- 
come a lawyer. 

Nor are you too old or too young 
in the practice to send me to an- 
other lawyer to handle the case, for 
I wouldn’t have come to you in the 
first place if such were the case. 

An informed public wants only 
certain qualified men to do certain 
services for them. It would not tol- 
erate you as a lawyer to place a 
stool on the sidewalk and cut hair; 
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and it will be just as quick to say 
that the practice of law is for law. 
yers and not for anyone else who 
wants to get in on the act. 

If you do not take the case, | 
frankly do not know where else 
to go. If you do take the case, and 
I pray that you are not too busy 
to do so, the public and your pro- 
fession will be ever grateful and all 
will have a renewed respect for 
that license on your office wall. 

Again, I ask you, should we edu- 
cate, negotiate, or litigate, or do 
some of each? 
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Law Firm Announcements 


Pat F. Bass has become a mem- 
ber of the New Orleans firm of 
Jones, Walker, Waechter, Poitevent 
& Denegre. Douglas J. Nehrbass 
has opened his office in Lafayette. 
Percy N. Browne and Malcolm E. 
Lafargue announce their associa- 
tion for the practice under the 
name Browne & Lafargue in 
Shreveport. Landry, Watkins, 
Cousin & Bonin announce the open- 
ing of their offices in Lafayette, 
and the association with them of 
John M. Stewart. Davidson, Me- 
aux, Onebane & Donohoe, Lafay- 
ette, announce the association of 
James E. Diaz and Silas B. Coop- 
er Jr. The firm name of Pro- 
vosty, Sadler & Scott, Alexandria, 
has been changed to Provosty, Mc- 
Sween, Sadler & Scott. Iddo Pitt- 
man Jr. and Tom H. Matheny 
have formed a _ partnership for 
practice in Hammond. Davenport 
& Farr is the name of the new 
firm of Thomas W. Davenport and 
Robert T. Farr, Monroe. Chaffe, 
McCall, Phillips, Burke & Hopkins, 
New Orleans, announce that Don- 
ald A. Lindquist, George W. Pig- 
man, and Gordon O. Ewin have 
become members of that firm. Also 
in New Orleans, Edward 8S. Bag- 
ley and Rufus C. Harris Jr. have 
become members of the firm of 
Terriberry, Rault, Carroll, Marti- 
nez & Yancey. John Kopfler has 
opened his offices in Hammond. 
Pugh, Lanier & Pugh, Thibodeaux, 
have associated John Ladd Lanier. 


he HEARD AROUND THE DISTRICTS 





H. O. Lestage, III has become as- 
sociated with the firm of Arnette 
& Lestage, Jennings. Thomas E. 
Stagg Jr., William M. Cady III, 
Robert E. Johnson and John W. 
Haygood have formed a partner- 
ship for practice in Shreveport. 


Attorneys Named 


Paul M. Hebert is president, and 
Harvey H. Posner is chairman of 
the quota and admissions commit- 
tee of the United Givers of Baton 
Rouge. Claude B. Duval was elect- 
ed president of the Houma-Terre- 
bonne Chamber of Commerce. Rob- 
ert G. Polock was named to the 
New Orleans City Civil Service 
Commission. Alvin Rubin was re- 
appointed chairman of the Baton 
Rouge Chamber of Commerce Gov- 
ernmental Affairs Committee. Swm- 
ter D. Marks Jr., past president 
of the New Orleans and LSBA was 
elected president of the N. O. 
Chamber of Commerce. Leon Sar- 
py has been named president of 
the United Fund of Greater New 
Orleans. 


Personal Injury Seminar Held 


The Louisiana Association of 
Claimants’ Compensation Attor- 
neys recently sponsored a Seminar 
on Personal Injury law, in Baton 
Rouge. Gordon White, Baton 
Rouge, was chairman of the com- 
mittee in charge. 


New Officers for South West Bar 


This association elected as_ its 
1959 officers FE. M. Nichols, presi- 
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dent, Everett Scott, vice-president, 
and Thomas Staed, secretary-treas- 
urer. Executive committeemen are 
R. L. Collings, James Boyer, 8. 
W. Plauche Jr., Bryan Gill, and 
W. Ellis Bond. 


Baton Rouge Bar Auxiliary Meets 


Judge Anna Judge Veters Levy, 
of the First City Court of New Or- 
leans, addressed the members of the 
Baton Rouge Bar Auxiliary. Mrs. 
Fred Blanche, president, presided, 
and Mrs. Carlos Spaht was in 
charge of arrangements. Mr. Ben 
Rk. Miller received guests at the 
door. The ladies also held an un- 
usual style show, covering fashions 
from the 1920’s to the 1950’s. Mrs. 
Troy Svendson planned the Zieg- 
field Follies theme and Mrs. Lau- 
rence Brooks was in charge of table 
decorations. Mrs. Byron Kantrow 
and Mrs. Wade Heaton were co- 
chairmen, 


Jefferson Davis Parish Bar 
Association Elects 


Walter C. Peters was installed 
as president, Grenese R. Jackson 
as vice-president, and Bernard N. 
Marcantel as secretary, at a recent 
meeting of the Jefferson Davis Bar. 








Washington Parish Bar Elects 


At a meeting in January, the 
Washington Parish Bar elected 
Dan Graves, Jr., president, Ellis 
C. Magee, vice-president, and John. 
nie E. Branch, Jr., secretary-treas- 
urer. 

New Officers for St. Landry Bar 

Association 


Jacque Pucheu was elected presi- 
dent, James Dubuisson, vice-presi- 
dent, and Seth Lewis Jr., secretary- 
treasurer at a recent meeting of 
the association in Opelousas. 

Judge Lindsey Guest Speaker 

District Judge J. Coleman Lind- 
sey was guest speaker at the instal- 
lation ceremonies of the Baton 
Rouge Bar Association. Installed 
were G. Dupre Litton, president, 
A. Leon Hebert, vice-president, 
Charles W. Phillips, secretary, and 
Calvin E. Hardin, Jr., treasurer. 
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ABA House of Delegates Action 


Summary of action taken by the House of Delegates of the 
American Bar Association at its Mid-Winter Meeting, February 
23-24, 1959, on the more important matters to come before it. 


REPORTS OF COMMITTEES 
Bill of Rights 


This committee’s first recommen- 
dation called upon the House of 
Delegates to approve a “statement 
of principles” to the effect that the 
“Bill of Rights” and the jurisdic- 
tion of this committee should en- 
compass any infringement of the 
Fourteenth Amendment as it is 
construed by the United States Su- 
preme Court. Such a recommenda- 
tion was of course highly contro- 
versial but was withdrawn by the 
committee before any debate on it 
in the House of Delegates. 

Its second recommendation was 
adopted as follows: 

“That there be created an Ad- 

visory Committee, consisting of 

one member from each state, 
associated with the Standing 

Committee on Bill of Rights” 

to assist the standing Commit- 

tee in evaluating claims of 
alleged violations of liberty 
guaranteed by the Bill of 

Rights and to serve as liaison 

with the organized Bar within 

the particular state. 


Clients’ Security Fund 


The House adopted recommenda- 
tions of this committee that the 
establishment of such a fund by 
state and local bar associations be 
deemed within the public interest 
and an objective meriting the 
strong support of the legal profes- 
sion; and that every state and local 
association represented in the 





House of Delegates be urged to 
create their own committees on 
Clients’ Security Fund. 


Communist Tactics, Strategy and 
Objectives 

A very lengthy and extremely 

well documented report of this 

committee created of course great 

interest and publicity. Its recom- 

mendations as adopted by the 

House of Delegates were as fol- 

lows: 

1. Whereas, the Supreme Court of 
the United States and an inde- 
pendent judiciary created by 
the Constitution have been and 
are ultimate guardians of the 
Bill of Rights and the protectors 
of our freedom, and as such it 
is the duty of the members of 
the Bar to defend the Institu- 
tions of the Judiciary from un- 
fair and unjust attacks; and 
Whereas, this Association recog- 
nizes that sharp differences have 
been expressed as to the sound- 
ness of some of the recent de- 
cisions of the United States 
Supreme Court affecting the 
National and State security, 
with particular reference to the 
activities of domestic and for- 
eign Communists within our 
country; and 
Whereas, such differences have 
given rise not only to severe 
criticisms of the decisions, but 
unfortunately to condemnation 
of the Court itself, and to om- 
nibus proposals for limiting its 
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Appellate jurisdiction; and 
Whereas, while members of this 
Association view some of the 
decisions to be unsound and in- 
correct, they deem such broad 
omnibus proposals at this time 
unwise and likely to create 
more problems than they will 
solve; 

Therefore, be it Resolved that 
wherever there are reasonable 
grounds to believe that as a 
result of court decisions weak- 
nesses in Internal Security have 
been disclosed, remedial legis- 
lation be enacted by the Con- 
gress of the United States, in- 
cluding a specific pronounce- 
ment of Congressional intention 
that state statutes proscribing 


sedition against the United 
States shall have concurrent 
enforceability. 


Whereas, recent declarations by 
the United States Supreme 
Court (notably in Watkins vs. 
U.S. 354 U.S. 178) have been 
construed as holding that the 
House of Representatives has 
not spelled out with sufficient 
clarity or detail the authority 
granted to the Committee on 
Un-American Activities and 
queries whether the said Com- 
mittee has been carrying out 
properly its Congressional man- 
date, which interpretation has 
resulted in the reversal of trial 
court convictions for contempt 
of Congress; and 

Whereas, it has been deemed by 
many members of the Congress, 
the Bar and the public that 
such declarations and interpre- 
tations thereof tend to impede 
the work of the Congress 
through its Committees and 
thereby create a problem, the 


solution to which must be found ; 
and 

Whereas, it is the view of this 
Association that the quickest 
and best solution is for the 
House of Representatives to re- 
write its resolution of authority 
to its Congressional Committee 
investigating internal security 
and Communist activities in 
terms so thoroughly carefully 
and precisely worded as to 
leave no area for reasonable 
misunderstanding or evasion; 
Now, Therefore, be it Resolved 
that this Association recommend 
to the Congress that the House 
of Representatives rewrite and 
adopt its basic resolution of au- 
thority for the Committee on 
Un-American Activities under 
the same name or such name 
as such legislative body shall 
designate setting forth that the 
purpose in creating said Com- 
mittee is to study the operation 
of existing laws and the re- 
quirements of further legisla- 
tion, in addition to defining 
clearly and adequately the pow- 
ers of such Committees. 
Whereas, your Committee deems 
it advisable that the precise 
terms of the basic authority of 
the Congressional Committee 
which subpoenas the witness to 
appear and testify should be 
made available to each witness 
subpoenaed, for his enlighten- 
ment in advance of the hearing; 
Now, Therefore, be it Resolved 
that this Association recom- 
mends to the Congress that 
whenever any of its Committees 
subpoenas a witness to appear 
and testify or to give evidence, 
such Committee should furnish 
the witness at the time he is 








subpoenaed with a copy in writ- 
ing of the precise terms of the 
basic authority of the Commit- 
tee. 

4. Whereas, recent decisions of the 
United States Supreme Court, 
in cases involving National and 
State security and with particu- 
lar reference to Communist ac- 
tivities, have been severely cri- 
ticized and deemed unsound by 
many responsible authorities; 
and 
Whereas, problems of safeguard- 
ing National and State Security 
have been exposed or created 
thereby which this Association 
feels would be best solved by 
the careful study of each deci- 
sion, and the prompt enactment 
of sound amendments to exist- 
ing laws within the Constitu- 
tional powers of the Congress ; 
Now, Therefore, be it Resolved 
that this Association recommend 
to the Congress the prompt and 
careful consideration and study 
of recent decisions of the United 
States Supreme Court and the 
preparation and passage of sep- 
arate amendments to the laws 
involved so as to remove any 
doubt as to the intent of the 
Congress, and to remedy any 
defect in the existing law re- 
vealed by the decisions. 

Be it Further Resolved that 
legislation be promptly enacted 
to eliminate obstacles to the 
preservation of our internal 
security in the following areas: 
(a) Amend the Smith Act to 
define the word “organize” to in- 
clude the recruitment of new Party 

Members, the formation of new 

Party Units, and the regrouping, 

expansion or other activities of an 

organizational nature performed by 


members of existing clubs, cells, 
classes and other units so as to in- 
sure the applicability of this see- 
tion of the Act to Communist ac- 
tionists, agents, organizers, colon- 
ists or members currently perform- 
ing organizational work. 

(b) Amend the Smith Act to 
make it a crime intentionally to 
advocate the violent overthrow of 
the Government of the United 
States or to teach the necessity, 
desirability, or duty of seeking to 
bring about such overthrow; in 
order that (1) this Nation might 
take protective steps to prevent acts 
which, if not prevented, could re- 
sult in bloodshed and treachery; 
and (2) this Nation need not be 
foreed to delay the invoking of the 
judicial process until such time as 
the resulting damage has already 
been wrought. (See Yates vs. U.S.) 

(c) Establish the right of each 
Branch of Government to require 
as a condition of employment that 
each employe thereof shall not 
refuse to answer a query before a 
duly constituted Committee of the 
Congress or before duly authorized 
officers of either the Executive or 
Judicial Branches of the Govern- 
ment with respect to Communist, 
Communist front or other subver- 
sive activities or any other matter 
bearing upon his loyalty to the 
United States, as the Government 
has a right to know his record. 

(d) Invest the Executive Branch 
of the Government with the right 
to protect our internal security 
against the activities of aliens who 
were Communists at the time of 
their entry into the United States 
or became Communists at any time 
subsequent to their entry into the 
United States by providing for 
their deportation without depriva- 
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tion of due process; and the right 
to make and enforce reasonable 
restrictions on aliens awaiting de- 
portation to prohibit them from 
engaging in any activities identical 
or similar to those upon which the 
alien’s deportation order was based, 
with further right fully to inter- 
rogate aliens awaiting deportation 
concerning their subversive asso- 
ciates or activities. 

(e) Insure the effectiveness of 
the Foreign Agents registration Act 
of 1948 by a requirement that 
political propaganda by agents of 
foreign principals be labeled for 
what it is where such agents are 
situated outside the limits of the 
United States, but nevertheless di- 
rectly or indirectly disseminate 
such propaganda within the United 
States. 

5. Whereas, the respective records 
of the Subcommittee on Internal 
Security of the Senate Judiciary 
Committee and of the House 
Un-American Activities Com- 
mittee both charged with the 
duty of investigating internal 
security and Communist activi- 
ties are records of accomplish- 
ment and great service to the 
Nation; and 

Whereas, the continuation of 
the work of these Committees 
is essential to the enactment of 
sound and adequate legislation 
to safeguard the National and 
State security ; 

Now, Therefore, be it Resolved 
that the American Bar Associa- 
tion recommends that the House 
of Representatives continue to 
maintain a committee to inves- 
tigate matters relating to Na- 
tional Security with particular 
emphasis on Communist activi- 
ties invested with adequate jur- 








isdiction to accomplish its pur. 
pose, and that the Senate con 
tinue to maintain and support 
its Subcommittee on Internai 
Security ; and 
Be if Further Resolved that 
such Committees maintain close 
liaison with the Intelligence and 

Security Agencies, as well as 

with the Attorney General of 

the United States, to the end 
that they may be kept advised 
as to legislative needs of the 

Executive Branch of the Govy- 

ernment required to carry out 

its responsibilities for internal 
security. 

It has been stated by some lead- 
ers in the Association, and by 
the press, that the House of 
Delegates of the Association in 
its vote on, and adoption of, these 
resolutions, did not intend any- 
thing even approaching an attack 
upon the court or even disagree- 
ment with the correctness of the 
decisions themselves and that to the 
contrary, it was the mind and in- 
tention of the vast majority of the 
House of Delegates when they 
voted upon these resolutions for 
their action to be merely a con- 
sidered constructive request for 
needed legislation. 

The three members from Loui- 
siana in the House of Delegates of 
the American Bar Association who 
have submitted this “summary” 
all studied the report of the com- 
mittee carefully, listened attentive- 
ly to the full debate and in their 
judgment the state of mind and 
intention of the vast majority of 
the House of Delegates when they 
voted upon these resolutions were 
not as thus pictured. The state of 
mind and intent of members of the 
(Continued on Page 400) 























Meet Your Board of Governors . . . 


Clarence J. Morrow is the Tulane He is one of the three draftsmen 
Law School representative on the of the Louisiana Criminal Code of 
Soard. 1942. 


Mr. Morrow, a bachelor, is a na- 
tive of Florida. 


He received his BA from that 
University, and its law school 
awarded him its LLB degree in 
1934. In 1939 he received the de- 
eree of JSD from Yale Univer- 
sity. 

He was in the private practive 
of law in New Orleans from 1934 
to 1936, and was also law clerk 
for one of the judges on the U.S. 
Circuit Court of Appeals in 1934 
and 1935. 

In 1936 Mr. Morrow joined the 
law faculty of Mercer University, 
and in 1938 he moved to the Tu- 
lane Law Sehool faculty, where 
he was acting dean in 1951 and 
1952. 

From 1942 to 1946 Mr. Morrow 
served in the U. 8S. Navy, both as 





an instructor and in the intelligence NUMA V. BERTEL 


service, 


Numa V. Bertel represents the 
First and Second Congressional 
Districts on the Board of Gover- 
nors. 

He is a native of New Orleans, 
and was educated at Jesuit High 
School. He received his BA from 
Loyola University, and in 1945 won 
his LLB from the Loyola Law 
School, where he was president of 
the Law Couneil. 

Sinee his admission to the bar, 
he has practiced in New Orleans, 
and is now a partner in the firm 
Hammett and Bertel. 

He is active in civie and fraternal 
organizations, and has served as 
president of the Young Men’s Busi- 
ness Club and as chairman of that 
CLARENCE J. MORROW organization’s Past  President’s 
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Council. He is a past Grand Knight 
of Knights of Columbus Council 
No. 714, and is a member of Bien- 
ville General Assembly, Fourth De- 
gree, Knights of Columbus. 

He is also a member of the Ad- 
visory Committee of the St. Eliza- 
beth’s Children’s Home. He has 
served as chairman of the United 
Fund Drive Business District A, 





and formerly was a member of the 
Budget Committee of the Commun- 
ity Chest. 

Mr. Bertel holds membership in 
the New Orleans Bar Association, 
formerly a member of its executive 
committee, the American Bar and 
Louisiana State Bar Associations. 

He is married to the former Con- 
nie Truxillo of New Orleans. 





JUNIOR BAR members participating in the Monroe meeting were, seated 
left to right, Robert L. Kleinpeter, Baton Rouge; Thomas C. Wicker, Jr., 
chairman, New Orleans; and John W. Haygood, Shreveport. Standing, from 
left, are Louis D. Smith, Monroe; J. Winston Fontenot, Lafayette; Nathan 
A. Cormie, Lake Charles, and Jack H. Kaplan, Shreveport. 





“TIME IS OF THE ESSENCE” 


a thorough and accurate job? 


dependable and accurate service. 


jam, call— 


430 CHARTRES STREET 





While this is an important principle in certain types of contractual cases, this 
phrase may be of extreme importance to the lawyer in his every day practice, i.e., 
in the preparation and printing of a brief. 

Often, for various reasons, a lawyer cannot dictate his brief until the last possible 
moment. Then comes the problem of can it be printed in time and, if so will it be 


The answer is yes if your brief is sent to the right place. Because of our many 
ny experience in this field and, more important, due to the fact that brief print- 
ng is our business, our specialty, and not just a fill in, we are able to render fast, 


Remember, our service includes picking up your copy, proof-reading by a quali- 
fied attorney, filing and service on opposing counsel. So, the next time you’re in a 


MONTGOMERY & CO. 
“The Brief Specialists” 


PHONE MAGNOLIA 1141 
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National Conference on the Continuing 
Education of the Bar 


(Note: The National Conference on Continuing Education of the 
Bar met at Arden House, Harriman, New York, on December 16 
to 19, 1958. The Conference was sponsored by the American Law 
Institute and the American Bar Association. The Conference was 
composed of 110 judges, leaders of the organized bar, and mem- 
bers of law school faculties, representing every state in_ the 
Union. The members of the Conference reviewed as a group the 
following statement at the close of their discussions. Although 
there was general agreement on the statement, the members 
of the Conference were not asked to affix their signatures; and 
it should not be assumed that every member necessarily subscribes 
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to every recommendation included in the statement.) 


* * 


* * 


American lawyers today are confronted with problems of vast and 
increasing complexity. No law school education can be expected to deal 
with all of these problems. A practicing lawyer has an obligation to 
continue his education throughout his professional life. This education not 
only must increase his professional competence but also better qualify him 
to meet his professional responsibilities to his clients and to the public. 


The organized bar has the prim- 
ary obligation to make this con- 
tinuing legal education available to 
the members of the profession. A 
generation ago the bar recognized 
its responsibility for the adequate 
education of law students. Today 
it recognizes a comparable respon- 
sibility for the continuing educa- 
tion of practicing lawyers. 

The bar must take stock of the 
existing resources for continuing 
education of practicing lawyers; it 
must formulate educational goals 
in this field; and it must determine 
the means to achieve them. This is 
the inquiry and the effort that the 
Conference has attempted to 
launch. 





Wiliam Ray Forrester, 
Dean of the School of Law 
at Tulane unwersity, partitct- 
pated in the Conference. 





The Conference examined in de- 
tail the existing programs for the 
continuing education of lawyers, 
and gave special attention to the 
national program conducted by the 
Joint Committee of the American 
Law Institute and the American 
Bar Association. The Joint Com- 
mittee has published a series of val- 
uable texts and sponsored the pub- 
lication of The Practical Lawyer, 
a successful periodical for the gen- 
eral practitioner. 

Valuable Programs 

Through the efforts of various 
agencies of the bar valuable pro- 
grams of continuing legal educa- 
tion have been presented for many 
years. 

The concern of the law schools 
for the future of the profession has 


- led many schools to play an im- 


portant part in the development 
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and conduct of post-admission legal 
education programs. Moreover, in- 
dividual teachers have participated 
in courses sponsored by the organ- 
ized bar. 

It was agreed that the present 
programs, national, state and local, 
have made good progress, but that 
much remains to be done. 

Programs for continuing educa- 
tion thus far have placed a major 
emphasis on professional compe- 
tence and have not always given to 
professional responsibility the at- 
tention it should have. In the fu- 
ture these programs must also em- 
phasize the professional responsi- 
bilities of the lawyer. They must 
help the lawyer to fulfill a wide 
range of professional responsibili- 
ties: to the courts, to the adminis- 
tration of justice, to law reform, 
to the law-making process, to his 
profession, and to the public. 

Programs directed to profession- 
al competence should include ad- 
vanced and specialized instruction 
as well as courses suited to the 
needs of newly admitted lawyers. 

At the national level, the respon- 
sibility to stimulate the broader 
program envisaged here must be 
discharged by the Joint Commit- 
tee on Continuing Legal Edueation 
of the American Law Institute and 
the American Bar Association. The 
Committee should take advantage 
of the facilities of the American 
Bar Association as well as all the 
other means at its command to en- 
courage throughout the country 
strong programs of continuing legal 
education under local leadership 
and guidance. The Joint Commit- 
tee should continue its publication 
program and expand it to include 
texts dealing with the professional 
responsibilities of lawyers. The 
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Committee should study ways to 
stimulate increased participation in 
continuing legal education progranis. 
Special attention should be given 
to means of meeting the needs of 
newly admitted lawyers. The Coi- 
mittee should also examine the fea- 
sibility of establishing standards 
for these programs. 


State Bars Responsible 


In the last analysis, the respon- 
sibility for this entire program in 
each state rests with the organ- 
ized bar of the state. In most states 
it will be desirable for the state 
bar association to coordinate the 
activities of the organized bar, the 
law schools and other special groups 
concerned with the education of 
practicing lawyers. The autonomy 
of local groups and independent 
organizations should not be im- 
paired, but their efforts should be 
encouraged and strengthened. 

An adequately compensated pro- 
fessional staff is essential to de- 
velop and carry out an effective 
program. For this purpose some 
neighboring states may find it ad- 
vantageous to form regional organ- 
izations. 

Law schools have an important 
contribution to make to the con- 
tinuing education of the bar. This 
contribution should be made with- 
out either impairing the independ- 
ence of the schools or diverting 
them from their primary responsi- 
bility for the education of law stu- 
dents. 

The conferees, representing the 
organized bar’ throughout the 
United States, pledge their best ef- 
forts to carry forward in their 
respective states this program for 
the continuing education of the bar. 
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On Friday, Jan. 23, 1959 at the 
Mid-Winter meeting in Monroe, the 
Junior Bar Section presented a 
panel discussion entitled, “Pro- 
posed Limitation of Appellate Re- 
view to Questions of Law in our 
State Courts.” The members of the 
panel were Judge H. W. Ayres, 
Shreveport, Thomas W. Davenport, 
Monroe, H. Alva Brumfield, Baton 
Rouge and Ralph N. Jackson, New 
Orleans. Moderator for the pro- 
gram was Thomas C. Wicker, Jr., 
Chairman of the Junior Bar Sec- 
tion. 

On Saturday morning, January 
24, 1959, at the home of council 
member Louis D. Smith, the Junior 
Bar Section held its meeting. At- 
tending this meeting were Messrs. 
Wicker, New Orleans, John W. 
Haygood, Vice-Chairman, Shreve- 


Report of the Junior Bar Section 


port, Robert L. Kleinpeter, Baton 
Rouge, Past Chairman, J. Winston 
Fontenot, Lafayette, Jack H. Kap- 
lan, Shreveport, Louis D. Smith, 
Monroe and Nathan A. Cormie, 
Lake Charles. Immediately after 
the meeting, Mr. and Mrs. Louis 
D. Smith entertained the members 
of the Junior Bar Council and 
their wives at a luncheon. 

On Friday, May 22, 1959 at noon 
at the Annual Bar Convention, 
Chief Justice and Mrs. John B. 
Fournet will entertain the mem- 
bers of the Junior Bar Section at 
a reception. Immediately follow- 
ing the reception, the Junior Bar 
Section will hold its annual meet- 
ing and will elect officers for the 
coming year. Judge Albert Tate 
Jr., Court of Appeal, First Circuit, 
will be the guest speaker. 











Where do your taxes go? 


You may have a pretty good idea where 
taxes go. But did you know that some 
go to help pay other people’s electric 
bills? 


They‘re the families and businesses 
that get their electricity from federal 
government electric systems like the 
TVA. 


While about 23c of every dollar you 
pay for electricity from our power com- 
pany goes for taxes, those other people 
pay much less . . . only about 4c per 
dollar if their power comes from the 
government’s TVA, for example. As a 
result, you are taxed more to make up 
for what they don’t have to pay. 


Don’t you think this unfair tax favor- 
itism needs thorough study and discus- 
sion? America’s Independent Electric 
Light and Power Companies. 
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Suggestions From Lawyers 


Minimum Fees, Placement 


The Association recently conduct- 
ed a “brainstorming” survey a- 
mong Louisiana lawyers. 

More than 100 suggestions were 
sent in. They ranged from com- 
ments on minimum fee schedules 
to requests for parking spaces near 
courthouses for attorneys. 

The subjects most mentioned 
were: 

Group Life and medical insur- 
ance—The many attorneys who re- 
quested such programs will be hap- 
py to know that group insurance 
is now available to members of 
the Bar. (See announcement on 
page 357.) 

Open stacks in the Louisiana 
Law Library — Many attorneys 
complained about the new “closed 
stack” policy in the new library. 
This new policy was recently 
changed back to the old “semi- 
open” stack policy. 

Placement Bureau—Many sug- 
gestions were made urging a place- 
ment bureau both for young attor- 
neys and also for semi-retired at- 
torneys for such work as curator- 
ship and law school teaching. 


Expanded reporting services— 
suggestions ranged from requests 
that State Supreme Court cases be 
reported in the Journal as the 
U.S. Supreme Court cases are re- 
ported in the ABA journal, to a 
request that Louisiana have a 
special edition of the Southern 
reporter (as Florida is reported to 
have. ) 

Minimum fee schedule—this was 
requested by more than 15 attorneys. 
One suggested that the Bar make 
up a comparison of fee schedules 
in different parts of the state and 
in neighboring states. 

Other suggestions included: 

Re-examination of committee 
functions and activities with re- 
vitalization where necessary. 

Legal research done by law 
students for small fees. 

There were also suggestions sub- 
mitted concerning medical-legal 
professional relations; unauthor- 
ized practice of law, stronger sec- 
tion activity and committee work, 
stronger public relations and more 
continued professional education. 
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Report of the Joint Conference On 
Professional Responsibility 


Professional Responsibility: A Statement 


A profession to be worthy of the name must inculcate in its members 
a strong sense of the special obligations that attach to their calling. One 
who undertakes the practice of a profession cannot rest content with the 
faithful discharge of duties assigned to him by others. His work must 
find its direction within a larger frame. All that he does must evidence a 
dedication, not merely to a specific assignment, but to the enduring ideals 
of his vocation. Only such a dedication will enable him to reconcile fidelity 
to those he serves with an equal fidelity to an office that must at all times 
rise above the involvements of immediate interest. 


The legal profession has its tra- 
ditional standards of conduct, its 
codified canons of ethics. The law- 
yer must know and respect these 
rules established for the conduct 
of his professional life. At the same 
time he must realize that a letter- 
bound observance of the canons is 
not equivalent to the practice of 
professional responsibility. 

A true sense of professional re- 
sponsibility must derive from an 
understanding of the reasons that 
lie back of specifie restraints, such 
as those embodied in the canons. 
The grounds for the lawyer’s pecu- 
liar obligations are to be found in 
the nature of his calling. The law- 
yer who seeks a clear understand- 
ing of his duties will be led to re- 
fleet on the special services his 
profession renders to society and 
the services it might render if 
its full capacities were realized. 
When the lawyer fully understands 
the nature of his office, he will then 
discern what restraints are neces- 
sary to keep that office wholesome 
and effective. 

Under the conditions of modern 
practice it is peculiarily necessary 
that the lawyer should understand, 





not merely the established stand- 
ards of professional conduct, but 
the reasons underlying these stand- 
ards. Today the lawyer plays a 
changing and increasingly varied 
role. In many developing fields the 
precise contribution of the legal 
profession is as yet undefined. In 
these areas the lawyer who deter- 
mines what his own contribution 
shall be is at the same time helping 
to shape the future role of the pro- 
fession itself. In the duties that the 
lawyer must now undertake, the 
inherited traditions of the bar often 
yield but an indirect guidance. 
Principles of conduct applicable 
to appearance in open court do not, 
for example, resolve the issues con- 
fronting the lawyer who must as- 
sume the delicate task of mediating 
among opposing interests. Where 
the lawyer’s work is of sufficient 
public concern to become news- 
worthy, his audience is today often 
vastly expanded, while at the same 
time the issues in controversy are 
less readily understood than for- 
merly. While performance under 
public scrutiny may at times rein- 
force the sense of professional obli- 
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gation, it may also create grave 
temptations to unprofessional con- 
duct. 

For all these reasons the lawyer 
stands today in special need of a 
clear understanding of his obliga- 
tions and of the vital connection 
between those obligations and the 
role his profession plays in society. 


II. 

In modern society the legal pro- 
fession may be said to perform 
three major services. The most ob- 
vious of these relates to the law- 
yer’s role as advocate and coun- 
selor. The second has to do with 
the lawyer as one who designs a 
framework that will give form and 
direction to collaborative effort. His 
third service runs not to particular 
clients, but to the public as a whole. 


:. 


Advocate and Counselor 

The lawyer appearing as an ad- 
vocate before a tribunal presents, 
as persuasively as he can, the facts 
and the law of the case as seen from 
the standpoint of his client’s in- 
terest. It is essential that both the 
lawyer and the public understand 
clearly the nature of the role thus 
discharged. Such an understand- 
ing is required not only to appreci- 
ate the needs for an adversary pres- 
entation of issues, but also in order 
to perceive truly the limits partisan 
advocacy must impose on itself if 
it is to remain wholesome and use- 
ful. 

In a very real sense it may be 
said that the integrity of the ad- 
judicative process itself depends 
upon the participation of the advo- 
cate. This becomes apparent when 
we contemplate the nature of the 
task assumed by any arbiter who 
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attempts to decide a dispute with- 
out the aid of partisan advocacy. 

Such an arbiter must undertake, 
not only the role of judge, but that 
of representative for both of the 
litigants. Each of these roles must 
be played to the full without being 
muted by qualifications derived 
from the others. When he is de- 
veloping for each side the most 
effective statement of its case, the 
arbiter must put aside his neutrality 
and permit himself to be moved 
by a sympathetic identification suf- 
ficiently intense to draw from his 
mind all that it is capable of giving, 
—in analysis, patience and creative 
power. When he resumes his neu- 
tral position, he must be able to 
view with distrust the fruits of 
this identification and be ready to 
reject the products of his own best 
mental efforts. The difficulties of 
this undertaking are obvious. If it 
is true that a man in his time must 
play many parts, it is scarcely given 
to him to play them all at once. 


Familiar Pattern 


It is small wonder, then, that 
failure generally attends the at- 
tempt to dispense with the distinct 
roles traditionally implied in ad- 
judication. What generally occurs 
in practice is that at some early 
point a familiar pattern will seem 
to emerge from the evidence; an 
accustomed label is waiting for the 
case and, without awaiting further 
proofs, this label is promptly as- 
signed to it. It is a mistake to sup- 
pose that this premature catalogu- 
ing must necessarily result from 
impatience, prejudice or mental 
sloth. Often it proceeds from a very 
understandable desire to bring the 
hearing into some order and co- 
herence, for without some tentative 

















theory of the case there is no stand- 
ard of relevance by which testi- 
mony may be measured. But what 
starts as a preliminary diagnosis 
designed to direct the inquiry tends, 
quickly and imperceptibly, to be- 
come a fixed conclusion, as all that 
confirms the diagnosis makes a 
strong imprint on the mind, while 
all that runs counter to it is re- 
ceived with diverted attention. 

An adversary presentation seems 
the only effective means for com- 
batting this natural human tend- 
ency to judge too swiftly in terms 
of the familiar that which is not 
yet fully known. The arguments of 
counsel hold the ease, as it were, in 
suspension between two opposing 
interpretations of it. While the 
proper classification of the case is 
thus kept unresolved, there is time 
to explore all of its peculiarities and 
nuances. 

These are the contributions made 
by partisan advocacy during the 
public hearing of the case. When 
we take into account the prepara- 
tions that must precede the hear- 
ing, the essential quality of the ad- 
vocate’s contribution becomes even 
more apparent. Preceding the hear- 
ing inquiries must be instituted to 
determine what facts can be proved 
or seem sufficiently established to 
warrant a formal test of their truth 
during the hearing. There must 
also be a preliminary analysis of 
the issues, so that the hearing may 
have form and direction. These pre- 
paratory measures are indispensa- 
ble whether or not the parties in- 
volved in the controversy are repre- 
sented by advocates. 

Where the representation is pres- 
ent there is an obvious advantage in 
the fact that the area of dispute 
may be greatly reduced by an ex- 


change of written pleadings or by 
stipulations of counsel. Without the 
participation of someone who can 
act responsibly for each of the 
parties, this essential narrowing of 
the issues becomes impossible. But 
here again the true significance of 
partisan advocacy lies deeper, 
touching once more the integrity of 
the adjudicative process itself. It 
is only through the advocate’s par- 
ticipation that the hearing may re- 
main in fact what it purports to be 
in theory: a public trial of the facts 
and issues. Each advocate comes to 
the hearing prepared to present his 
proofs and arguments, knowing at 
the same time that his arguments 
may fail to persuade and that his 
proofs may be rejected as inade- 
quate. It is a part of his role to 
absorb these possible disappoint- 
ments. The declining tribunal, on 
the other hand, comes to the hear- 
ing uncommitted. It has not rep- 
resented to the public that any fact 
can be proved, that any argument is 
sound, or that any particular way 
of stating a litigant’s case is the 
most effective expression of its 
merits. 

The matter assumes a very dif- 
ferent aspect when the deciding 
tribunal is compelled to take into 
its own hands the preparations that 
must precede the public hearing. 
In such a ease the tribunal cannot 
truly be said to come to the hearing 
uncommitted, for it has itself ap- 
pointed the channels along which 
the public inquiry is to run. If an 
unexpected turn in the testimony 
reveals a miscalculation in the de- 
sign of these channels, there is no 
advocate to absorb the blame. The 
deciding tribunal is under a strong 
temptation to keep the hearing 
moving within the boundaries orig- 
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inally set for it. The result may be 
that the hearing loses its character 
as an open trial of the facts and 
issues. and becomes instead a ritual 
designed to provide public confirm- 
ation for what the tribunal con- 
siders it has already established in 
private. When this occurs adjudi- 
cation acquires the taint affecting 
all institutions that become subject 
to manipulation, presenting one as- 
pect to the public, another to know- 
ing participants. 


Vital Role 


These. then, are the reasons for 
believing that partisan advocacy 
plays a vital and essential role in 
one of the most fundamental pro- 
cedures of a democratic society. But 
if we were to put all of these de- 
tailed considerations to one side, 
we should still be confronted by the 
fact that. in whatever form adjudi- 
cation may appear, the experienced 
judge or arbitrator desires and ac- 
tively seeks to obtain an adversary 
presentation of the issues. Only 
when he has had the benefit of in- 
telligent and vigorous advocacy on 
both sides can he feel fully confi- 
dent of his decision. 

Viewed in this light, the role 
of the lawyer as a partisan ad- 
vocate appears, not as a regret- 
table necessity, but as an indis- 
pensable part of a large order- 
ing of affairs. The institution of 
advocacy is not a concession to 
the frailties of human nature, 
but an expression of human 
insight in the design of a social 
framework within which man’s 
capacity for impartial judg- 
ment can attain its fullest 
realization. 

When advocacy is thus viewed, 
it becomes clear by what principle 
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limits must be set to partisanshi). 
The advocate plays his role weil 
when zeal for his client’s cause pro- 
motes a wise and informed decision 
of the ease. He plays his role badly, 
and trespasses against the obliga- 
tions of professional responsibility, 
when his desire to win leads him to 
muddy the headwaters of decision, 
when, instead of lending a needed 
perspective to the controversy, he 
distorts and obscures its true na- 
ture. 

Vital as is the lawyer’s role in 
adjudication, it should not be 
thought that it is only as an ad- 
vocate pleading in open court that 
he contributes to the administra- 
tion of the law. The most effective 
realization of the law’s aims often 
takes place in the attorney’s office, 
where litigation is forestalled by 
anticipating its outcome, where the 
lawyer’s quiet counsel takes the 
place of public force. Contrary to 
popular belief, the compliance with 
the law thus brought about is not 
generally lipserving and narrow, 
for by reminding him of its long- 
run costs the lawyer often deters 
his client from a course of conduct 
technically permissible under exist- 
ing law, though inconsistent with 
its underlying spirit and purpose. 

Although the lawyer serves the 
administration of justice  indis- 
pensably both as advocate and as 
office counselor, the demands im- 
posed on him by these two roles 
must be sharply distinguished. The 
man who has been called into court 
to answer for his own actions is en- 
titled to a fair hearing. Partisan 
advocacy plays its essential part in 
such a hearing, and the lawyer 
pleading his client’s case may prop- 
erly present it in the most favorable 
light. A similar resolution of doubts 
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in one direction becomes inappro- 
priate when the lawyer acts as 
counselor. The reasons that justify 
and even require partisan advocacy 
in the trial of a cause do not grant 
any license to the lawyer to partici- 
pate as legal adviser in a line of 
conduct that is immoral, unfair, or 
of doubtful legality. In saving him- 
self from this unworthy involve- 
ment, the lawyer cannot be guided 
solely by an unreflective inner sense 
of good faith; he must be at pains 
to preserve a sufficient detachment 
from his client’s interests so that he 
remains capable of a sound and 
objective appraisal of the propriety 
of what his client proposes to do. 


2. 


Designer of Framework 


In our society the great bulk of 
human relations are set, not by 
governmental decree, but by the 
voluntary action of the affected 
parties. Men come together to col- 
laborate and to arrange their rela- 
tions in many ways: by forming 
corporations, partnerships, labor 
unions, ¢lubs and churches; by con- 
cluding contracts and leases; by 
entering a hundred other large and 
small transactions by which their 
rights and duties toward one an- 
other are defined. 

Successful voluntary collabora- 
tion usually requires for its guid- 
ance something equivalent to a for- 
mal charter, defining the terms of 
the collaboration, anticipating and 
forfending against possible dis- 
putes, and generally providing a 
framework for the parties’ future 
dealings. In our society the natural 
architect of this framework is the 
lawyer. 


This is obvious where the trans- 
actions or relationship proposed 
must be fitted into existing law, 
either to insure legal enforcement 
or in order not to trespass against 
legal prohibitions. But the lawyer 
is also apt to be called upon to 
draft the by-laws of a social club or 
the terms of an agreement known 
to be unenforceable because cancel- 
able by either party at any time. 
In these cases the lawyer functions, 
not as an expert in the rules of an 
existing government, but as one 
who brings into existence a govern- 
ment for the regulation of the 
parties’ own relations. The skill 
thus exercised is essentially the 
same as that involved in drafting 
constitutions and international trea- 
ties. The fruits of this skill enter 
in large measure into the drafting 
of ordinary legal documents, 
though this fact is obscured by the 
mistaken notion that the lawyer’s 
only concern in such eases is with 
possible future litigation, it being 
forgotten that an important part of 
his task is to design a framework of 
collaboration that will function in 
such a way that litigation will not 
arise. 


Wise Counselor 


As the examples just given have 
suggested, in devising charters of 
collaborative effort the lawyer of- 
ten acts where all of the affected 
parties are present as participants. 
But the lawyer also performs a sim- 
ilar function in situations where 
this is not so, as, for example, in 
planning estates and drafting wills. 
Here the instrument defining the 
terms of collaboration may affect 
persons not present and often not 
born. Yet here, too, the good law- 
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yer does not serve merely as a legal 
conduit for his elient’s desires, but 
as a wise counselor, experienced in 
the art of devising arrangements 
that will put in workable order the 
entangled affairs and interests of 
human beings. 


Obligations of Service 


There is a sense in which the law- 
yer must keep his obligations of 
public service distinct from the in- 
volvements of his private practice. 
This line of separation is aptly il- 
lustrated by an incident in the life 
of Thomas Talfourd. As a barrister 
Talfourd had successfully repre- 
sented a father in a suit over the 
custody of a child. Judgment for 
Talfourd’s client was based on his 
superior legal right, though the 
court recognized in the ease at bar 
that the mother had a stronger 
moral claim to custody than the fa- 
ther. Having thus encountered in 
the course of his practice an injus- 
tice in the law as then applied by 
the courts, Talfourd later as a mem- 
ber of Parliament secured the 
enactment of a statute that wouid 
make impossible a repetition of the 
result his own advocacy had helped 
to bring about. Here the line is 
clearly drawn between the obliga- 
tion of the advocate and the obli- 
gation of the public servant. 


Broader Obligations 


Yet in another sense, Talfourd’s 
devotion to public service grew out 
of his own enlightened view of his 
role as an advocate. It is impossi- 
ble to imagine a lawyer who was 
narrow, crafty, quibbling or un- 
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generous in his private practice 
having the conception of public re- 
sponsibility displayed by Talfourd. 
A sure sense of the broader obli- 
gations of the legal profession must 
have its roots in the lawyer’s own 
practice. His publie service must 
begin at home. 

Private practice is a form of pub- 
lie service when it is conducted 
with an appreciation of, and a re- 
spect for, the larger framework of 
government of which it forms a 
part, including under the term gov- 
ernment those voluntary forms of 
self-regulation already discussed in 
this statement. It is within this 
larger framework that the lawyer 
must seek the answer to what he 
must do, the limits of what he may 
do. 

Thus, partisan advocacy is a 
form of public service so long as 
it aids the process of adjudication; 
it ceases to be when it hinders that 
process, when it misleads, distorts 
and obfuscates, when it renders the 
task of the deciding tribunal not 
easier, but more difficult. Judges 
are inevitably the mirrors of the 
bar practicing before them; they 
can with difficulty rise above the 
sources on which they must depend 
in reaching their decision. The pri- 
mary responsibility for preserving 
adjudication as a meaningful and 
useful social institution rests ulti- 
mately with the practicing legal 
profession. 

Where the lawyer serves as nego- 
tiator and draftsman, he advances 
the public interest when he facili- 
tates the processes of voluntary 
self-government; he works against 
the public interest when he ob- 
structs the channels of collabora- 
tive effort, when he seeks petty ad- 
vantages to the detriment of the 

















larger processes in which he par- 
ticipates. 

Private legal practice, properly 
pursued, is, then, itself a public 
service. This reflection should not 
induce a sense of complacency in 
the lawyer, nor lead him to dis- 
parage those forms of public serv- 
ice that fall outside the normal 
practice of law. On the contrary, a 
proper sense of the significance of 
his role as the representative of pri- 
vate clients will almost inevitably 
lead the lawyer into broader fields 
of public service. 


Guardian of Due Process 


The lawyer’s highest loyalty is 
at the same time the most intangi- 
ble. It is a loyalty that runs, not 
to persons, but to procedures and 
institutions. The lawyer’s role im- 
poses on him a trusteeship for the 
integrity of those fundamental 
processes of government and self- 
government upon which the suc- 
cessful functioning of our society 
depends. 

All institutions, however sound 
in purpose, present temptations to 
interested exploitation, to abusive 
short euts, to corroding misinter- 
pretations. The forms of democracy 
may be observed while means are 
found to circumvent inconvenient 
consequences resulting from a com- 
plianee with those forms. A lawyer 
recreant to his responsibilities can 
so disrupt the hearing of a cause 
as to undermine those rational 
foundations without which an ad- 
versary proceeding loses its mean- 
ing and its justification. Every- 
where democratic and constitution- 
al government is tragically depend- 
ent on voluntary and understand- 
ing cooperation in the maintenance 








of its fundamental processes and 
forms. 

It is the lawyer’s duty to pre- 
serve and advance this indispensa- 
ble cooperation by keeping alive the 
willingness to engage in it and by 
imparting the understanding nec- 
essary to give it direction and ef- 
fectiveness. This is a duty that at- 
taches not only to his private prac- 
tice, but to his relations with the 
public. In this matter he is not 
entitled to take public opinion as a 
datum by which to orient and justi- 
fy his actions. He has an affirma- 
tive duty to help shape the growth 
and development of public attitudes 
toward fair procedures and due 
process. 

Without this essential leadership, 
there is an inevitable tendency for 
practice to drift downward to the 
level of those who have the least 
understanding of the issues at 
stake, whose experience of life has 
not taught them the vital impor- 
tance of preserving just and proper 
forms of procedure. It is chiefly 
for the lawyer that the term “due 
process” takes on tangible mean- 
ing, for whom it indicates what is 
allowable and what is not, who 
realizes what a ruinous cost is 
incurred when its demands are dis- 
regarded. For the lawyer the in- 
sidious dangers contained in the 
notion that “the end justifies the 
means” is not a matter of abstract 
philosophie conviction, but of di- 
rect professional experience. If the 
lawyer fails to do his part in edu- 
cating the public to these dangers, 
he fails in one of his highest duties. 


Making Services Available 


If there is any fundamental 
proposition of government on which 
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all would agree, it is that one of 
the highest goals of society must 
be to achieve and maintain equality 
before the law. Yet this ideal re- 
mains an empty form of words un- 
less the legal profession is ready to 
provide adequate legal representa- 
tion for those unable to pay the 
usual fees. 

At present this representation is 
being supplied in some measure 
through the spontaneous generos- 
ity of individual lawyers, through 
legal aid societies, and—increasing- 
ly—through the organized efforts 
of the bar. If those who stand in 
need of this service know of its 
availability, and their need is in 
fact adequately met, the precise 
mechanism by which this service is 
provided becomes of secondary im- 
portance. It is of great importance, 
however, that both the impulse to 
render this service, and the plan 
for making that impulse effective, 
should arise within the legal pro- 
fession itself. 

The moral position of the advo- 
cate is here at stake. Partisan ad- 
vocacy finds its justification in the 
contribution it makes to a sound 
and informed disposition of contro- 
versies. Where this contribution is 
lacking, the partisan position per- 
mitted to the advocate loses its rea- 
son for being. The legal profession 
has, therefore, a clear moral obli- 
gation to see to it that those already 
handicapped do not suffer the 
cumulative disadvantage of being 
without proper legal representa- 
tion, for it is obvious that adjudica- 
tion can neither be effective nox 
fair where only one side is repre- 
sented by counsel. 

In discharging this obligation, 


the legal profession can help to 
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bring about a better understandiig 
of the role of the advocate in our 
system of government. Popular 
misconceptions of the advocate’s 
function disappear when the law- 
yer pleads without a fee, and the 
true value of his service to society 
is immediately perceived. The in- 
sight thus obtained by the publie 
promotes a deeper understanding 
of the work of the legal profession 
as a whole. 

This obligation to provide legal 
services for those actually caught 
up in litigation carries with it the 
obligation to make preventive legal 
advice accessible to all. It is among 
those unaccustomed to business af- 
fairs and fearful of the ways of the 
law that such advice is often most 
needed. If it is not received in time, 
the most valiant and skillful repre- 
sentation in court may come too 
late. 


Unpopular Causes 


One of the highest services the 
lawyer can render to society is to 
appear in court on behalf of clients 
whose causes are in disfavor with 
the general public. 

Under our system of government 
the process of adjudication is sur- 
rounded by safeguards evolved 
from centuries of experience. These 
safeguards are not designed merely 
to lend formality and decorum to 
the trial of causes. They are predi- 
cated on the assumption that to se- 
cure for any controversy a truly 
informed and dispassionate deci- 
sion is a difficult thing, requiring 
for its achievement a special sum- 
moning and organization of human 
effort and the adoption of measures 
to exclude the biases and prejudg- 
ments that have free play outside 
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the courtroom. All of this goes for 
naught if the man with an unpopu- 
lar cause is unable to find a com- 
petent lawyer courageous enough to 
represent him. His chance to have 
his day in court loses much of its 
meaning if his case is handicapped 
from the outset by the very kind 
of prejudgment our rules of evi- 
dence and procedure are intended 
to prevent. 

Where a cause is in disfavor be- 
cause of a misunderstanding by the 
public, the service of the lawyer 
representing it is obvious, since he 
helps to remove an obloquy unjust- 
ly attaching to his client’s position. 
But the lawyer renders an equally 
important, though less readily un- 
derstood service where the unfavor- 
able public opinion of the client’s 
cause is in fact justified. It is 
essential for a sound and wholesome 
development of public opinion that 
the disfavored cause have its full 
day in court, which includes, of ne- 
cessity, representation by compe- 
tent counsel. Where this does not 
occur, a fear arises that perhaps 
more might have been said for the 
losing side and suspicion is cast on 
the decision reached. Thus, confi- 
dence in the fundamental processes 
of government is diminished. 

The extent to which the individ- 
ual lawyer should feel himself 
bound to undertake the representa- 
tion of unpopular causes must re- 
main a matter for individual con- 
science. The legal profession as a 
whole, however, has a clear moral 
obligation with respect to this prob- 
lem. By appointing one of its mem- 
bers to represent the client whose 
cause is in popular disfavor, the or- 
ganized bar can not only discharge 
an obligation incumbent on it, but 
at the same time relieve the indi- 


vidual lawyer of the stigma that 
might otherwise unjustly attach to 
his appearance on behalf of such a 
cause. If the courage and the in- 
itiative of the individual lawyer 
make this step unnecessary, the 
legal profession should in any event 
strive to promote and maintain a 
moral atmosphere in which he may 
render this service without rvin- 
ous cost to himself. No member of 
the bar should indulge in public 
criticism of another lawyer because 
he has undertaken the representa- 
tion of causes in general disfavor. 
Every member of the profession 
should, on the contrary, do what he 
can to promote a public under- 
standing of the service rendered by 
the advocate in such situations. 


Legal Reform 


There are few great figures in 
the history of the bar who have 
not concerned themselves with the 
reform and improvement of the law. 
The special obligation of the pro- 
fession with respect to legal reform 
rests on considerations too obvious 
to require enumeration. Certainly 
it is the lawyer who has both the 
best chance to know when the law 
is working badly and the special 
competence to put it in order. 

Where the lawyer fails to inter- 
est himself in the improvement of 
the law, the reason does not ordi- 
narily lie in a lack of perception. 
It lies rather in a desire to retain 
the comfortable fit of accustomed 
ways, in a distaste for stirring up 
controversy within the profession, 
or perhaps in a hope that if enough 
time is allowed to pass, the need 
for change will become so obvious 
that no special effort will be re- 
quired to accomplish it. 
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The lawyer tempted by repose 
should recall the heavy costs paid 
by his profession when needed legal 


reform has to be accomplished 
through the initiative of public- 
spirited laymen. Where change 
must be thrust from without upon 
an unwilling bar, the public’s least 
flattering picture of the lawyer 
seems confirmed. The lawyer con- 
cerned for the standing of his pro- 
fession will, therefore, interest him- 
self actively in the improvement of 
the law. In doing so he will not 
only help to maintain confidence in 
the bar, but will have the satisfac- 
tion of meeting a responsibility in- 
hering in the nature of his calling. 


Lawyer as Citizen 


Law should be so practiced that 
the lawyer remains free to make 
up his own mind how he will vote, 
what causes he will support, what 
economic and political philosophy 
he will espouse. It is one of the 
glories of the profession that it ad- 
mits of this freedom. Distinguished 
examples can be cited of lawyers 
whose views were at variance from 
those of their clients, lawyers whose 
skill and wisdom made them valued 
advisers to those who had little 
sympathy with their views as citi- 
zens. 

Broad issues of social policy can 
and should, therefore, be approach- 
ed by the lawyer without the en- 
cumbrance of any special obligation 
derived from his profession. To this 
proposition there is, perhaps, one 
important qualification. Every eall- 
ing owes to the public a duty of 
leadership in those matters where 
its training and experience give it 
a special competence and insight. 
The practice of his profession 
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brings the lawyer in daily touch 
with a problem that is at best im- 
perfectly understood by the general 
public. This is, broadly speaking, 
the problem of implementation as 
it arises in human affairs. Where 
an objective has been selected as 
desirable, it is generally the law- 
yer who is called upon to design 
the framework that will put human 
relations in such an order that the 
objective will be achieved. For that 
reason it is likely to be the lawyer 
who best understands the difficul- 
ties encountered in this task. 

A dangerously unreal atmosphere 
surrounds much public discussion 
of economic and political issues. 
The electorate is addressed in terms 
implying that it has only to decide 
which among proffered objectives 
it considers most attractive. Little 
attention is paid to the question of 
the procedures and institutional ar- 
rangements which these objectives 
will require for their realization. 
Yet the lawyer knows that the most 
difficult problems are usually first 
encountered in giving workable le- 
gal form to an objective which all 
may consider desirable in_ itself. 
Not uncommonly at this stage the 
original objectives must be modi- 
fied, redefined, or even abandoned 
as not being attainable without un- 
due cost. 

Out of his professional experience 
the lawyer can draw the insight 
needed to improve public discus- 
sion of political and economic is- 
sues. Whether he considers him- 
self a conservative or a liberal, the 
lawyer should do what he can to 
rescue that discussion from a world 
of unreality in which it is assumed 
that ends can be selected without 
any consideration of means. Ob- 
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viously if he is to be effective in 
this respect, the lawyer cannot per- 
mit himself to become indifferent 
and uninformed concerning public 
issues. 


Special Obligations 


No general statement of the re- 
sponsibilities of the legal profession 
can encompass all the situations in 
which the lawyer may be placed. 
Each position held by him makes 
its own peculiar demands. These 
demands the lawyer must clarify 
for himself in the light of the par- 
ticular role in which he serves. 

Two positions of public trust re- 
quire special mention. The first of 
these is the office of public prosecu- 
tor. The manner in which the 


duties of this office are discharged 
is of prime importance, not only 
because the powers it confers are 
so readily subject to abuse, but 


also because in the public mind the 
whole administration of justice 
tends to be symbolized by its most 
dramatic branch, the criminal law. 

The public prosecutor cannot 
take as a guide for the conduct of 
his office the standards of an at- 
torney appearing on behalf of an 
individual client. The freedom else- 
where wisely granted to partisan 
advocacy must be severely curtail- 
ed if the prosecutor’s duties are to 
be properly discharged. The public 
prosecutor must recall that he oe- 
cupies a dual role, being obligated, 
on the one hand, to furnish that 
adversary element essential to the 
informed decision of any controver- 
sy, but being possessed, on the 
other, of important governmental 
powers that are pledged to the ac- 
complishment of one objective only, 
that of impartial justice. Where 


the prosecutor is recreant to the 
trust implicit in his office, he un- 
dermines confidence, not only in 
his profession, but in government 
and the very ideal of justice itself. 

Special fiduciary obligations are 
also incumbent on the lawyer who 
becomes a representative in the leg- 
islative branch of government, es- 
pecially where he continues his 
private practice after assuming 
public office. Such a lawyer must 
be able to envisage the moral dis- 
aster that may result from a con- 
fusion of his role as legislator and 
his role as the representative of 
private clients. The fact that one 
in this position is sometimes faced 
with delicate issues difficult of res- 
olution should not cause the lawyer 
to forget that a failure to face 
honestly and courageously the 
moral issues presented by his posi- 
tion may forfeit his integrity both 
as lawyer and as legislator and per- 
vert the very meaning of represen- 
tative government. 

Mention of special positions of 
publie trust should not be taken to 
imply that delicate moral issues are 
not confronted even in the course 
of the most humble private prac- 
tice. The lawyer deciding whether 
to undertake a case must be able 
to judge objectively whether he is 
capable of handling it and whether 
he can assume its burdens without 
prejudice to previous commitments. 
In apportioning his time among 
eases already undertaken the law- 
yer must guard against the tempta- 
tion to neglect clients whose needs 
are real but whose cases promise 
little financial reward. Even in 


meeting such everyday problems, 
good conscience must be fortified 
by reflection and a capacity to fore- 


395 











see the less immediate consequences 
of any contemplated course of ac- 
tion. 


III. 


To meet the highest demands of 
professional responsibility the law- 
yer must not only have a clear un- 
derstanding of his duties, but must 
also possess the resolution neces- 
sary to carry into effect what his 
intellect tells him ought to be done. 


For understanding is not of it- 
self enough. Understanding may 
enable the lawyer to see the goal 
toward which he should strive, but 
it will not furnish the motive power 
that will impel him toward it. For 
this the lawyer requires a sense of 
attachment to something larger 
than himself. 


For some this will be attainable 
only through religious faith. For 
others it may come from a feeling 
of identification with the legal pro- 
fession and its great leaders of the 
past. Still others, looking to the 
future, may find it in the thought 
that they are applying their pro- 
fessional skills to help bring about 
a better life for all men. 


These are problems each lawyer 
must solve in his own way. But in 
solving them he will remember, 
with Whitehead, that moral edu- 
cation cannot be complete without 
the habitual vision of greatness. 
And he will recall the concluding 
words of a famous essay by 
Holmes: 


Happiness, I am sure from 
having known many successful 
men, cannot be won simply by 
being counsel for great corpo- 
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rations and having an income of 
fifty thousand dollars. An in- 
tellect great enough to win the 
prize needs other food besides 
success. The remoter and more 
general aspects of the law are 
those which give it universal in- 
terest. It is through them that 
you not only become a great 
master in your calling, but con- 
nect your subject with the uni- 
verse and catch an echo of the 
infinite, a glimpse of its unfa- 
thomable process, a hint of the 
universal law. 
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A Look At Bar Public Relations -— 1959 


by Don Hyndman, Chicago, Director of Public Relations, 
American Bar Association 


Perhaps it is a state of mind more than anything else, but I believe 
that a significant turning point has been reached in bar affairs. It has to 
do with the attitude of the legal profession toward itself—the collective 
attitude of lawyers toward their professional and public responsibilities. 
After a good many years (too many, in my opinion) of hearing itself 
criticized on various grounds, and of being in a defensive position much of 
the time, the profession has now begun to assert itself in positive ways. 


Anyone who has followed the 
trend of speeches at bar conven- 
tions in recent years must 
agree that a lot of time and words 
were expended on the shortcomings 
of the profession. It came to be fash- 
ionable to find fault to the point 
that almost every speaker felt he 
had to indulge in it, including law- 
yers themselves. Self-evaluation is 
healthy, but self-criticism can be 
harmful when it is carried to the 
extent that it obscures good points 
and conveys distorted impressions 
to others. 


I suspect that lawyers just grew 
weary of hearing themselves scold- 
ed all the time and decided the time 
had come to do something about it. 
So instead of sitting quietly and 
listening, or talking to themselves 
about what ought to be done, they 
have shifted to the offensive. They 
are reasserting their community 
leadership. There is no question 
but that among the 1400 bar organ- 
izations in the country more public 
service and professional activity is 
going on today than ever before in 
the annals of the profession. 


Leadership In Louisiana 


Examples of this are to be found 
here in Louisiana—in vour stepped- 
up publie information program, in 





the activities of your American 
citizenship committee to arrange 
courses of instruction in the schools 
on Louisiana history and the funda- 
mentals of our democracy as con- 
trasted with the philosophy and 
aims of Communism, in your gen- 
erally accelerated program of state 
bar activity. I don’t claim to be 
aware of all you are doing but we 
are aware that here, as in other 
places around the country, the or- 
ganized bar is reasserting in con- 
structive ways its traditional lead- 
ership in public affairs. 

On the national scene, I have in 
mind such things as the revitalized 
programs to achieve higher stand- 
ards of legal education and bar 
admissions and to attract more 
qualified young people to the pro- 
fession of law. I am thinking too of 
the new model code of disciplinary 
procedures drafted by the Ameri- 
ean Bar Association, the new and 
tighter grievance machinery that 
ABA has created; and of the steps 
being taken in the ABA to apply 
the special competence of lawyers 
to the new legal problems of the 
nuclear and space ages, and also I 
have in mind the even broader and 
more complex problems of finding 
a workable system of international 
justice. 
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What does all this activity mean 
in terms of our profession’s efforts 
to interpret itself to the public—to 
enhance public understanding of 
lawyers as professional people per- 
forming indispensable services? Are 
these things I have been talking 
about getting through to the pub- 
lic? 


PR Anniversary 


A short answer would be: To a 
promising extent, “yes.” But it is 
too soon to measure results with 
any accuracy. We need to remem- 
ber that the new emphasis on bar 
public relations and in other areas 
related to public relations is com- 
paratively new. By a coincidence, 
this year is the tenth anniversary 
of the American Bar’s serious entry 
into the public relations field. It 
was just ten years ago that our 
public relations committee, which 
up to that time hadn’t been very 
active, was reconstituted and just 
five years ago that we established 
a public relations office at ABA 
headquarters. 

It’s true that some of the state 
and local bars around the country 
were ahead of us — doing such 
things as distributing informative 
pamphlets and setting up speakers’ 
bureaus, and the like. But for all 
practical purposes the organized 
bar hasn’t been working very long 
at this job of re-educating the pub- 
lic in what lawyers do. 

So it’s too early to judge what 
progress we have made in giving 
the average person a more accurate 
impression of the lawyer and his 
profession. It would have been bet- 
ter had the bar’s current interest 
in public relations been evidenced 
some 25 years earlier. But the pro- 
fession didn’t get aroused until two 
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or three of the state bars arranged 
for some public opinion polls. The 
results raised some eyebrows and 
shattered some illusions. 

There is an old saying—which I 
haven’t tested experimentally— 
that if you drop a frog in boiling 
water he will immediately hop out 
but if you put him in cool water, 
then gradually increase the tem- 
perature, you can cook him before 
he knows he is in serious trouble. 

Well, the legal profession didn’t 
wait that long—but those opinion 
polls I spoke of had the same effect 
as boiling water. Lawyers and bar 
associations everywhere started 
clamoring for action. And there has 
been a lot of action, most of it 
good, but it’s a well-known fact 
that it is harder to dispel an idea 
that is fixed in people’s minds than 
it is to implant a new one. 

And this leads me to the main 
point I would like to make here 
today. 

Bar public relations is a long 
range operation. We must dis- 
pel the notion that seems to exist 
in some quarters that all our 
problems could be solved over- 
night if we just could find the 
right public relations magic. 
We have to think in long range 
terms, bearing in mind that 
people are going to judge the 
profession for what we are, not 
what we say we are. 

As I see it, we must concentrate 
more and more—in all our educa- 
tional efforts—on young people, on 
each succeeding group of students 
in the high schools and perhaps 
even earlier grades. Part of our 
difficulty in the past is traceable to 
the fact that so little was done to 
interpret the profession to the pub- 
lic. Today’s adults were told little 
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about lawyers — their education, 
services or their ethics. They heard 
little or nothing about preventive 
law, about the economic advan- 
tages of seeing a lawyer to avoid 
trouble rather than to try to get 
out of it. 

We should put more emphasis on 
seeing to it that young people gain 
a better picture of lawyers and 
their work than their parents or 
erandparents had. 


Youth Programs 


How do we do this? One way to 
bring young people more frequent- 
ly into contact with lawyers, is 
through such efforts as Law Day, 
and your proposed citizenship 
courses. Another way is through 
regular class visits to the courts, 
or by bar-sponsored essay compe- 
titions on law and government. 
While it might not prove feasible 
everywhere, I like the idea devel- 
oped by the Philadelphia Bar Asso- 
ciation of providing, in cooperation 
with the Board of Education, a 
series of workshop courses on pre- 
ventive and corrective law for 
teachers in the schools. In Phila- 
delphia these once-a-month lecture 
courses are given by lawyers on 
such subjects as “Laws Relating to 
Minors,” “Parental Responsibility 
for Juvenile Conduct,” “The Do- 
mestic Relations Court” and the 
like. 

It is clear to see what happens; 
teachers gain a better insight into 
their own responsibilities in rela- 
tion to law; they ask questions; 
they learn some elementary things 
about law and government and are 
better able to communicate this in- 
formation to pupils and parents. 
The teachers come into contact with 
members of the bar and learn to re- 





spect their interest in community 
problems. The benefits have many 
ramifications. 

There is still another way to 
reach young people that needs to 
be developed. I am referring to the 
annual career conferences that most 
high schools now have to help stu- 
dents decide upon their life careers. 
There is an opportunity here for 
local bar associations to regularly 
take part in these conferences by 
assigning young lawyers to inter- 
view students interested in law. A 
few bar associations have done so 
with gratifying results. 

I am aware that this latter sug- 
gestion may repel some lawyers 
who contend the profession is al- 
ready overcrowded. But in these 
days of clamor about the need for 
more scientists, more mathemati- 
cians, and specialists in other fields, 
the legal profession must compete 
for its share of the best brains. The 
better the quality of young people 
entering the profession now, the 
better its position is going to be in 
the years ahead. 

It is well for us to remember that 
in a few states, as recently as 20 
years ago, all anyone had to do to 
obtain a license to practice law was 
to swear that he was of “good moral 
character.” No formal education, 
no law school training, no appren- 
ticeship, no examinations — just 
“eood moral character” and a law- 
yer willing to go before the local 
judge and move your admission to 
the bar. Most of that is past now, 
but it is small wonder that misfits 
gained admission to the profession. 
And some of them are still there. 


“Tough” Policy 


I know nothing about what dis- 
ciplinary problems you may have 
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had here in Louisiana in recent 
years, so what I am about to say is 
not intended to have any special 
local implication. But generally 
speaking, I think the profession 
needs to achieve and adhere to a 
really “tough” disciplinary policy, 
for its own good and as part of the 
process of letting the public know 
that miscreants will not be toler- 
ated in the profession. This is a 
separate subject in itself, and I 
won’t go into it here. But the rec- 
ord is clear that discipline is an 
important factor in public rela- 
tions, and it hasn’t always been as 
swift and sure as it might be. 
Where these lapses have occurred 
the whole profession has suffered 
in public opinion. It would be a 
salutary thing if there could be 
generated more righteous indigna- 
tion on the part of the innocent 
victims of these circumstances—the 
great body of lawyers who live by 
the canons of ethics. Stern profes- 
sional discipline may strain some 
personal friendships, but it is an 
essential ingredient of publie con- 
fidence. 

It seems to me too that the argu- 
ment about overcrowding misses 
the mark for another reason. Grant- 
ing there are overconcentrations of 
lawyers in some cities, it can easily 
be demonstrated that the basic 
problem is not that there are too 
many lawyers but that too few 
people needing legal advice go to 
lawyers for it. This is another rea- 
son why educational efforts in pre- 
ventive law are so important. 


Three Goals 


To recapitulate, it seems to me 
the focus of our efforts in the years 
ahead should be on three goals: (1) 
To interest top students in law ¢a- 
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reers; (2) To put more thought aud 
effort into those aspects of our pub- 
lic relations programs that reach 
young people, and (3) To concen- 
trate on discipline to rid the pro- 
fession of the “ethics busters” who 
besmirch its good name. 





A.B.A.—House of Delegates 
(Continued from Page 378) 


House of Delegates of the Ameri- 
can Bar Association who by a very 
substantial majority adopted the 
resolutions, was best evidenced in 
that portion of the debate dealing 
with the first “Whereas” clause 
of the fourth resolution which as 
introduced by the committee read: 
“Whereas, recent decisions of the 
United States Supreme Court, in 
cases involving National and State 
security and with particular ref- 
erence to Communist activities, 
have been severely criticized and 
deemed unsound by many respon- 
sible authorities; and,” 

Mr. Jenner of Chicago moved to 
strike that clause and substitute the 
following: “Whereas, problems of 
safeguarding National and State 
security have been exposed by re- 
cent decisions of the Supreme Court 
of the United States which this 
Association feels would best be 
solved by careful study of each de- 
cision and the prompt enactment 
of sound amendments to existing 
laws within the constitutional pow- 
ers of the Congress; and” 

Mr. Jenner is correctly quoted 
on page 409 of the April, 1959 
Journal as having said: “Frankly, 
I feel chary about rubbing the 
Supreme Court’s nose some more 
by having this additional whereas 
clause in the resolution.” 

(Continued on Page 401) 
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A.B.A.—House of Delegates 
(Continued from Page 400) 

And the Journal correctly re- 
ports: “The House voted down Mr. 
Jenner’s substitute.” 

Also significant as to the state 
of mind and intent of those voting 
for the resolutions was the vote on 
a motion to remove the “Whereas” 
clauses from all the resolutions. 
The chairman of the committee 
stated that it was his view that the 
resolutions would have infinitely 
less meaning without the ‘“where- 
as” clauses. Upon the vote this 
motion to delete was defeated—as 
is stated on page 407 of this April 
1959 Journal. 

Finally not a single effort to 
amend the committee’s recommen- 
dations succeeded except those the 
committee itself agreed to. 


Federal Liens 

Recent decisions such as U.S. vs. 
Ball Construction Co., 355 U.S. 587 
(1958) ; U.S. vs. Voreiter, 355 U.S. 
15 (1957); Goldstein vs. U.S. 257 
F 2d 48; and U.S. vs. Morrison, 
247 F. 2d 285, Sth CCA, have great- 
ly endangered rights of innocent 
third persons as against secret Fed- 
eral Tax liens. Accordingly, speci- 
fic recommendations were made by 
the ABA to the Congress to elimi- 
nate certain of the gross inequities. 


Lawyers in the Armed Forces 


The House went on record op- 
posing the practice of sending grad- 
uates of the Military Academies 
to law school for training in law 
on the ground that “fully qualified 
lawyers can be recruited and re- 
tained by the Armed Services to 
fill the legal billets for uniformed 
personnel”. The House also ap- 
proved the recommendation of the 





Committee that in determining the 
length-of-practice under reciproci- 
ty agreements for admission, that 
credit be given for the practice of 
the profession while in the Armed 
Forces by those lawyers who other- 
wise meet requirements for admis- 
sion under reciprocity agreements. 


REPORTS OF SECTIONS 


Corporation, Banking and Business 
Law 


The House approved the recomn- 
mendation that the Association urge 
the Congress that in any proposed 
legislation in the labor-management 
field, the traditional confidential 
relationship between attorney and 
client be preserved. 


Patent, Trademark and Copyright 
Law 


The House approved the recom- 
mendation of the Committee that a 
contractor be permitted to retain 
full title to all patents or patent 
rights arising out of research or 
development contract sponsored 
primarily for governmental use, 
with the government, however, to 
have a royalty-free, non-exclusive 
license for governmental purposes. 


GENERAL 
World Peace Through Law 


A special committee is at work 
to determine the feasiblity of con- 
ducting a conference of lawyers 
and judges from all nations to con- 
sider a program which will facili- 
tate peaceful settlement of disputes 
among nations. 

THOMAS W. LEIGH 

BEN R. MILLER 

RICHARD B. MONTGOMERY JR. 
Louisiana Delegates to the 

ABA House of Delegates 
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ABA Committeemen And Delegates 


The new American Bar Association directory reveals that 31 lawyers 
from Louisiana have been elected or appointed to serve on sections or 


committees of the ABA for 1958-59. 


All appointments to the association’s 62 standing and special com- 
mittees were made by ABA president Ross L. Malone of Roswell, N. M. 
Appointments to the 18 ABA sections were made by each section chairman 


following his election by the members. 


Also ineluded are the names of 
those elected to serve as council 
officers of sections, as chairmen of 
the Section Council Committees, 
and as members of the House of 
Delegates. 

Elected or appointed from Loui- 
siana were: 

Cuthbert 8. Baldwin, New Or- 
leans, member of the Professional 
Grievances Standing Committee, 
member of the Professional Rela- 
tions Special Committee, and chair- 
man of the National Conference of 
Lawyers and Adjusters. 

Peter H. Beer, New Orleans, co- 
chairman of the Pre-Law Orienta- 
tion Committee of the Junior Bar 
Conference. 

H. Payne, Breazeale, Baton 
Rouge, member of the State Legis- 
lation Standing Committee. 

Richard C. Cadwallader, Baton 
Rouge, member of the Associate 
and Advisory Committee of the 
American Citizenship Standing 
Committee, and member of the Ad- 
visory Committee of the Public 
Relations Standing Committee. 

James J. Cox, New Orleans, presi- 
dent of the American Law Student 
Association. 

Henry B. Curtis, New Orleans, 
first vice-chairman of the Section 
on Municipal Law. 

James H. Drury, New Orleans, 
member of the Associate and Ad- 
visory Committee of the Legal Aid 
Work Standing Committee. 
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William Ray Forrester, New Or- 
leans, member of the Administra- 
tion of Criminal Justice Special 
Committee of the American Bar 
Foundation. 

Tinsley Gilmer, New Orleans, 
member of the Oil Committee of 
the Seetion on Mineral and Natural 
Resourees Law. 

Paul M. Hebert, Baton Rouge, 
member of the Associate and Ad- 
vistory Committee of the Profes- 
sional Ethics Standing Committee. 


T. Haller Jackson, Jr., Shreve- 
port, member of the Associate and 
Advisory Committee of the Aero- 
nautical Law Standing Committee. 


R. Emmitt Kerrigan, Jr., New 
Orleans, member of the Federal 
Liens Special Committee, and vice- 
chairman of the Public Relations 
Committee of the Section on Insur- 
ance, Negligence and Compensation 
Law. 


Thomas W. Leigh, Monroe, mem- 
ber of the House of Delegates rep- 
resentating the Louisiana State Bar 
Association. 


S. Sanford Levy, New Orleans, 
member of the Associate and Ad- 
visory Committee of the Member- 
ship Standing Committee. 

John M. Madison, Shreveport, 
chairman of the Oil Committee of 
the Section on Mineral and Natural 
Resources Law. 
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Ben R. Miller, Baton Rouge, 
member of the House of Delegates 
representing the state, member of 
the Non-Partisan Selection of Fed- 
eral Judiciary Special Committee, 
and ex-officio member of the Coun- 
cil of the Section on Bar Activities. 

Richard B. Montgomery, New Or- 
leans, member of the House of Del- 
egates representing the LSBA, and 
chairman of the Louisiana State 
Committee of the Section on Judi- 
cial Administration. 

John Claude O’Quin, Shreveport, 
vice chairman of the Special Publi- 
cations Committee of the Section 
on Mineral and Natural Resources 
Law. 

William A. Porteous, Jr.. New 
Orleans, vice chairman of the 
Health and Accident Insurance 
Law Committee of the Section on 
Insurance, Negligence and Com- 
pensation Law. 

LeDoux R. Provosty, Alexandria, 
member of the Associate and Ad- 
visory Committee of the Judicial 
Selection, Tenure and Compensa- 
tion Standing Committee, and mem- 
ber of the Resolutions Standing 
Committee. 

Joseph M. Rault, New Orleans, 
member of the Admiralty and Mari- 
time Law Standing Committee. 


Joseph M. Rault, Jr., New Or- 
leans, vice chairman of the Loui- 
siana Membership Committee of the 
Section on Mineral and Natural 
Resources Law. 

Alvin B. Rubin, Baton Rouge, 
vice chairman of the Representa- 
tion Before Administrative Agen- 
cies Committee of the Section on 
Administrative Law. 

James G. Schillin, New Orleans, 
member of the Fifth Cireuit Griev- 


ance Committee of the Professional 
Grievances Standing Committee. 

James D. Sparks, Monroe, mem- 
ber of the State Legislation Stand- 
ing Committee, and member of the 
Associate and Advisory Committee 
of the Federal Legislation Special 
Committee. 


Judge Howard J. Taylor, New 
Orleans, chairman of the Traffic 
and Magistrate Courts Committee 
of the Section on Criminal Law. 

John H. Tucker, Jr., Shreveport, 
member of the Associate and Ad. 
visory Committee of the Co-opera- 
tion With Legal Profession of 
Friendly Nations Special Commit- 
tee. 

Arthur J. Waechter, Jr., New 
Orleans, vice-chairman of the Cas- 
ualty Insurance Law Committee of 
the Section on Insurance, Negli- 
gence and Compensation Law. 

John G. Weinmann, New Or- 
leans, member of the Customs Law 
Standing Committee, clerk of the 
Junior Bar Conference Assembly 
and chairman of the Conference 
Rules Committee of the Junior Bar 
Conference. 

Thomas C. Wicker, Jr., New Or- 
leans, chairman of the Louisiana 
State Committee of the Junior Bar 
Conference. 


Judge John Minor Wisdom, New 
Orleans, vice-chairman of the Co- 
ordination Between Federal and 
State Judges Committee of the Sec- 
tion on Judicial Administration. 


Clarence L. Yancey, Shreveport, 
member of the Advisory Commit- 
tee of the Public Relations Standing 
Committee, and member of the As- 
sociate and Advisory Committee 
of the Unauthorized Practice of 
Law Standing Committee. 


403 





Potentials Of Local Bar Associations 


by Milton M. Harrison, Dean, School of Law, Louisiana State University 


It is presumptuous of me to talk to you on the subject of the potentials 
of local bar associations, for it is you who have worked to provide our 
bar with local bar organizations with the many fine programs with which 
we are all familiar. I feel somewhat like the man who carried coals to 
Neweastle. But I believe in admitting blame and placing it squarely where 


it belongs. 

There are many excellent exam- 
ples of “what local bar associations 
may do” and have done, to which 
I might direct your attention. But 
as meritorious as they are, I would 
prefer this morning to discuss some 
things which have not been done, 
rather than to classify and index 
the successful programs. So please 
excuse me if I miss the opportun- 
ity to give a “pat on the back” 
where it is well deserved. 

I fear my refrain is a well worn 
tune. It is quite popular today to 
berate our profession. If self criti- 
cism be a virtue, we are certainly 
virtuous. 

At every gathering of lawyers, 
someone rises to denounce our pro- 
fession, to decry the decline of pro- 
fessionalism, to reminisce about 
Taney, Holmes, White, and the 
good old days when lawyers were 
gentlemen and scholars—generally 
to announce that the profession has 
gone, or is at least going, to the 
dogs. Although justified in part, I 
believe the criticism has been ex- 
aggerated and overly dramatic. 


Building The Profession 


Nonetheless, we must admit that 
our profession does not enjoy the 
love and affection, the confidence 
and respect it deserves. Loved as 
individuals we are despised as a 
group. Recognizing this, the Amer- 
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ican Bar Association and most state 
bar associations, including our own, 
have undertaken to build the pro- 
fession in the eyes of the public. 
Necessary as these program are, we 
will be successful only to the ex- 
tent that local bar organizations 
function effectively. I would like 
to mention briefly a few things 
which local bar groups can do to 
develop public confidence in our 
profession. 

Usually at this point, it is sug- 
gested that a public relation cam- 
paign be organized. I suggest not. 
Before starting to crow, let’s have 
something to crow about. Let us 
first firmly establish the legal pro- 
fession as a learned profession, then 
public relations will be easy—pub- 
lie relations should be a means of 
interpreting facts; not an end in 
itself. 

Dean Roscoe Pound, in writing 
about the legal profession, pro- 
pounds the fundamental criteria of 
a learned profession. 

“By a profession, such as 
the ministry, medicine, law, 
teaching, we mean much more 
than a calling which has a cer- 
tain traditional dignity and 
certain other callings which in 
recent times have achieved or 
claim a like dignity. There is 
much more in a profession than 
a traditionally dignified call- 
ing. The term refers to a group 











of men pursuing a learned art 
as a common ealling in the 
spirit of a public service—no 
less a public service because it 
may incidentally be a means of 
livelihood. Pursuit of the learn- 
ed art in the spirit of a public 
service is the primary purpose. 
Gaining a livelihood is inciden- 
tal, whereas in a business or 
trade it is the entire purpose. 
“Thus, if an engineer dis- 
covers a new process or invents 
a new mechanical device he 
may obtain a patent and retain 
for himself a profitable monop- 
oly. If, on the other hand, a 
physician discovers a new spe- 
cific for a disease or a surgeon 
invents a new surgical proce- 
dure they each publish their 
discovery or invention to the 
profession and thus to the 
world. If a lawyer has learned 
something useful to the profes- 
sion and so to the administra- 
tion of justice through re- 
search or experience he pub- 
lishes it in a legal periodical or 
expounds it in a paper before 
a bar association or in a lee- 
ture to law students. It is not 
his property. He may publish 
it in a copyrighted book and so 
have rights to the literary form 
in which it is expounded. But 
the process or method or de- 
veloped principle he has work- 
ed out belongs to the world. 
“Historically there are three 
ideas involved in a profession : 
organization, learning, i.e., pur- 
suit of a learned art, and a 
spirit of public service. These 
are essential. A further idea 
that of gaining a livelihood is 
involved in all callings. It is 
the main if not the only pur- 
pose in the purely money-mak- 
ing callings. In a profession it 
is incidental.” [Pound, The 
Lawyer from Antiquity to 
Modern Times, 1953, pp. 5-6. | 


In these words of Dean Pound I 
think we find the job which must 
be done by every local bar organi- 
zation—and can be done only at 
the local level. 

1. There must be organization. 


Does this mean simply that we 
elect officers and have a group 
called a bar association? An or- 
ganization to sponsor a barbeque, 
a beer bust, or some other worth- 
while social activity? Hardly. It 
means an organization for self gov- 
ernment of the group — for deter- 
mining the acceptable standards of 
conduct by members of the profes- 
sion—for insuring that the stand- 
ards be complied with—for taking 
corrective action in cases of non- 
eompliance. 

The bar will not enjoy great pub- 
lie confidence and respect until we 
as local groups are willing to de- 
fine what we consider to be appro- 
priate conduct with sufficient con- 
viction to insure that all members 
refrain from inappropriate activity. 
I am not talking about conduct 
which would justify disbarment— 
but less reprehensible conduct 
which causes distrust of the pro- 
fession. 


Ethics and Etiquettes 


I suggest that each local bar as- 
sociation organize itself and begin 
a regular series of discussions de- 
signed to define the do’s and don’ts 
of practice. I wonder how many 
local bar associations have devoted 
any time, as an association, during 
the last year to this problem of the 
ethics and etiquettes of our profes- 
sion. 

Once we have translated the gen- 
eral statements into practical rules 
which can be generally agreed on, 
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each local group should provide 
some machinery for curtailing any 
conduct which violates the accept- 
ed standards—again, I’m not re- 
ferring to formal discipline, but to 
a check rein informally but effec- 
tively applied before the conduct 
reaches the point that disciplinary 
action should be taken. 


2. There must be learning, 1.e., the 
pursuit of a learned art. 


I believe that lawyers today are 
as learned as at any period of our 
history. But this should not be 
enough. Most members of the bar 
today are trained in good law 
schools. (You may record this as 
a self-serving statement.) I think 
they are well prepared for their 
profession. But upon graduation 
from law school, they are not fin- 
ished lawyers. No law school pre- 
sumes to do that. The young grad- 
uate needs help—not just the hap- 
hazard, sporadic help each of you 
gives as the occasion arises, but an 
organized program of novitiate 
training designed to supplement his 
law school training. 


3. There must be a spirit of public 
service. 


This exists as an individual mat- 
ter. I know of no group who as 


render greater) com- 
munity service than do lawyers. 


individuals 


Each of you is called on continual- 
ly—and you give generously of 
your time and ability. 


But what is needed in this regard 
is a spirit of public service as an 
organized bar. Much is being done 
in this regard, but more effort is 
needed. 
the areas in which the bar can ren- 


Legal aid is only one of 


der public service. 


When through intensive effort at 
the local level our profession is 
truly organized, committed to pro- 
fessional advancement through con- 
tinuing education, and devoted as 
a profession to public service, pub- 
lic relations will be easy. The fact 
of true professional activity will be 
easy to interpret to the public; it 
will be readily accepted, and the 
profession—and each _ individual 
member—will enjoy increased re- 
spect and confidence. 


The status of the legal profession 
is determined at the local level. It 
will be good or bad depending on 
how effectively you, as_ local 
groups, perform the obligations in- 
cumbent upon you. I am optimistic. 
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LOUISIANA STATE BAR ASSOCIATION 
Sponsored Plan of 


SICKNESS & ACCIDENT INSURANCE 
FOR THE LAWYERS WITH 
OPTIONAL HOSPITAL & SURGICAL COVERAGE 
FOR THE 
LAWYERS AND THEIR WIVES AND CHILDREN 


RECORD OF PERFORMANCE 
More than $300,000.00 in illness and Accident indemnity has been paid to partici- 
pating members of the Bar. 


REDUCTION IN PREMIUMS TO AGE 35 


Reduced premium rates of approximately 25% to age 35 now offered to young 
members of the bar. 


ATTRACTIVE FEATURES 

While a member of Louisiana State Bar, the policy may be continued and with full 
coverage (while in active practice) to the anniversary date of the policy following 
the insured’s 70th birthday; no reduction in benefits at any age; no increase in 
premium rate after age 35; after issuance policy cannot be restricted or ridered 
against recurring illnesses; both illness and accident indemnity payable up to 5 
years (house confinement not required during first 2 years of total disability re- 
sulting from illness); reimbursement for accident medical expense up to 
$100.00 for non-disabling injuries; waiver of premium becoming due after six 
months continuous total disability; dismemberment benefits up to $20,000.00; liberal 
lump sum payments for specific fractures and dislocations; estimated average 
savings in premiums cost 30% of comparable coverage purchased individually. 
Exclusions: Self destruction, hazards of war, aerial navigation for test or experi- 
mental purposes. Pregnancy existing prior to 30 days after the effective date of the 
policy and weekly indemnity limited to four weeks for such disability. 


UNDERWRITTEN BY 


The Metropolitan Casualty Insurance Company of New York 
A Member of America Fore Loyaty Group 


If you desire further information please communicate with 


CURTIS REED INSURANCE 


1024 Government Street 
P. O. Box 1310 Phone 3-3611 
BATON ROUGE, LA. 
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Encyclopedia is complete from “A” to “Zoning’’. 


C.J. S. 


Corpus Juris Secundum 


Quoted and Cited by the courts — State and Federal — gives 
you a complete coverage of American Law — in easy-to-read 


text form. 


The footnotes brief you on ALL the controlling authorities. 


Let us furnish full details 
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